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TWO OUTSTANDING AUTHORITIES 


THERE 15 NO SUBSTITUTE FOR A GOOD TEXTBRUUh 





OHLINGER’S 
FEDERAL 
PRACTICE 


¢ With Loveland’s Revised Forms 
—Conforming to the New Rules of 
Civil Procedure. 


COMPLETE IN SIX VOLUMES 


I Constitutional Provisions; The Judi- 
cial Code (U. S. Code, Title 28, $$1 
to 443), Annotated; Chronology of 
Important Statutes, Decisions and 
Rules. 


Remainder of U. S. Code, Title 28; 
Other Practice Statutes, Including Ju- 
dicial Enforcement and Review of Or- 
ders of Administrative Agencies. 


New Rules of Civil Procedure, Exten- 
sively Annotated; Comparative Leg- 
islation; Time Schedule; Advisory 
Committee's Notes 


Forms of Practice Under the Constitu- 
tion, Judicial Code and Rules of Civil 
Procedure; Removal of Causes; Ap- 
peals. 


Forms for the Court of Claims, Board 
of Tax Appeals, etc., and the Judicial 
Review of Orders of Administrative 
Agencies. 


Outline of Procedure; Table of Cases 
Cited; Master Index, with References 
to the Constitution, Statutes, Rules, 
Forms and Outline. 
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¢ Now is the time to consider an 
entirely new and modern work on 
Federal Practice and Procedure. 





PAGE ON THE 
LAW OF WILLS 
Lifetime Edition 


¢ Comprehensive; Scholarly; Utili- 
tarian—Treats Every Phase of the 
Subject: Entirely Rewritten. 


COMPLETE IN FIVE VOLUMES 


The Text has been entirely rewritten 
and expanded in scope so that this edi 
tion is twice as large as the 1926 edition 
Many new problems are treated for the 
first time in this edition. Others have been 
worked out in greater detail than ever be- 
fore. 


This edition includes the text of the Stat 
utes on Wills for nearly all the states. The 
statutes deal chiefly with the execution 
and revocation of wills, nuncupative wills, 
rights of after-born or omitted children, 
etc., and contain numerous cross-refer- 
ences to the text in the first four volumes 
of the set. 

The work also includes the most com- 
plete collection of Forms of Wills ever 
assembled in one place, and hundreds of 
references to law review articles and 
annotated cases. 


¢ No expense has been spared to 
make it a work of lasting worth—a 
valuable addition to your library. 








Send for Descriptive Circulars and Full Information 


THE W. H. ANDERSON COMPANY —CINCINNATI 


























OCUNNUKRS LAW UF NATIUNAL BANKING 
by 1h. WO Lcce 


Former Assistant Counsel, Comptroller of Currency; Author, “Digest of Decisions Relating to National 
Banks” (Volume V): Member of the Bars of the State of North Dakota, of the District of Columbia, of the 
State of California, and of the Supreme Court of the United States. 





> u“ ond by the = Attorney General of the United Sbutes 





UNE VOLUMI l071 PAGES PRICE $10.00 





CHAPTER HEAUINGS 


Ch. | Nature, Status, Organization, Control and Regulation of National Banks. 
Ch. Il Powers. 
Ch. IT Capital, Stock and Dividends. Stock holders. 
Ch. I\ Officers and Directors. 
Ch. \ Deposits. 
Ch. VI Loans and Discounts. 
Ch. VIl Collections. 


| Ch. VIII. Interest and Usury. 
| Ch. IX Branch Banking. 
cx. & Voluntary Liquidation. 
Ch. XI Insolvency and Receivers. 
Ch.. Ail Actions by and Against National Banks. 
Ch. XIII. Reorganization and Consolidation. 
Ch. XIN Taxation. 











ALL THE LAW UF NATIONAL BANKING 


be 


The Banking Act of 1864 with amendments; the Banking Act of 1933; the Banking Act of 1935: 
the Bank Conservation Act: the Federal Reserve Act; the Federal Deposit Insurance Corporation 
Act; the Reconstruction Finance Corporation Act; the Internal Revenue Act; the Judicial Code; 
the Branch Banking Laws: the Uniform Bank Collection Code. 


Kegulats 
Negu ations 


Set out in full are: 1)The regulations of the Board of Governors of the Federal Reserve System: 
2) Applicable rulings of the Comptroller of the Currency’s office; 3) Rulings of the Commissioner of 
Internal Revenue on the subject of National Bank taxation. 


Decis 
ectsions 


Che factual background of the leading state and federal cases from 1864 to 1940 has been given with a 
digest of the court’s decision. Footnotes exhaust all other cases in point and contain citations to valu- 





able annotations and law review articles. 


WRITE FOR DESCRIPTIVE LITERATURE 


CALLAGHAN & COMPANY 40] East Ohio Street CHICAGO, ILLINOIS 
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MARGIN CUSTOMERS 


by 
Edward H. Warren 


A member of the Harvard Law Faculty for over thirty years 














TT HIS book deals with the rights of persons who have specific cases in the modern law of pledge, w ce é } 
speculated in stocks, bought on margin, against wrong of the stage given to the rights and duties ft 
| doing stockbrokers, and some other problems in the mod customers against and towards their brokers. Ove 
| ern (1863 to date) law of pledge hundred cases involving some transaction on e Ne 
Ihe law of pledge and the law of conversion are inex York Stock Exchange or Cotton Exchange a a 
tricably intertwined. Therefore there is a survey of the discussed. There are extracts from the Const 
whole law of conversion (four appendices on some cases the New York Stock Exchange, Rules of the Board 
| other than pledge cases rhere is also a full exposition Governors, a committee’s regulations on margins, a “ 
of the law on assignability of choses in action, beginning tomer’s Agreement,” and rules of the S. E. C., effecti 
with the conceptions of the Plantagenet judges 1154 February 24, 194] | 
1485), continuing with the conceptions of Coke, Black Considerable use is made of the Socratic alogue 
| stone and Mansfield, and concluding with American com method of exposition There are three dialogues 
mon law. There is also a considerable (although not longest being between Professor Williston and the author 
exhaustive) consideration of points in the law respecting over the assignability of contract rights There is 
negotiable instruments, and bankruptcy, and precedence ap_endix of questions, with answers by the 
| among interests which are merely equitable Ihere are twelve illustrations including p 1its of 
There are four foundation, or background, chapters Sir Thomas de Littleton, Sir Edward Coke, Professor Sit 
Mortgages, Pledges, Liens; Debts and Securities; Assigna William Blackstone, Lord Mansfield, Mr. Justice Stor 
bility at Law of Debts before Default; and Trover and Mr. Chancellor Kent, Judge Rapallo, Mr. Justice M 
Conversion Ihe remaining chapters are devoted to James C. Carter, and William McC. Martin, J: 
{bout 450 pages $4.00 (a press-to-reader price The book may be ordered by letter, enclosing check f S/ / 
able to The Plimpton Press r postal money order No formal order blank is necessary l i é 
Vay first Orders u De filled according to date of receipt and should be addressed to 
| 
° 
| The Plimpton Press Norwood, Massachusetts 
be 





























Prompt Service IN every city and county seat through- 
on Court Bonds out the United States, there is a 
—Everywhere U.S. F. & G. agent—equipped with the 
necessary powers to give you immedi- 
ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. 


Originators of the Slogan Oh So IS G. 


UNITED STATES FIDELITY & GUARANTY COMPANY 
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ie 


vadl BOOTS, BOOTS, BOOTS, BOOTS! 


Like the tramp of boots bearing down on the delirious soldier of 
Kipling’s poem comes, to a corporation doing business in states out- 
tax to be 
pay it... 


side that of its incorporation, the beat of taxes, taxes, taxes, taxes .. . 
paid, report to be filed, report to be filed, tax to be paid... file it... 
ee hs +2 OF Bass 

And what? 

Shall a corporation then not do business where it wishes, and has the chance, 
just because of the complication of taxes and reports to be attended to? 

Nonsense! The nightmare is taken out of it all by the Trust 
a system working for the attorneys of thousands of different corporations. 
Al] the detail of watching—what to do, when to do—in all the states of the Union 

is organized and systematized, and all of the requirements reduced, for each 
to one thing at a time and that thing simple. 


C T Corporation System + and Associated Companies 


TAX REPORD 
TO is PAY 4 


Corporation 


system 


corporation's attorney, 


The Corporation Trust Company 
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IN THIS ISSUE 


Our Cover—Oliver Ellsworth o Illustrated Articles The story International Law 
cupies a large place in Americar thout “The Proced and Prot Chaos— Ihe “ru 
Law and Jurisprudence. Some hint Presidential 1) gurals” in tl tween nations 
of his Importance in the roll of great January issue, with its rare views ol down to a fev 
lawyers is given at another place in arly inaugurations proved to be called Internationa 
this issue The picture on the cove me of the most widely read articles a system which 
isa reproduction of the painting the Journal has printed in some time during the last five 
Earl lhe article was widely copied in the years. It grew up 

press and was generally commended adhesion process 

Law in the Western Hemisphere is a piece of res-gestae evidenc specific commitme! 
President Jacob M. Lashly was on showing the strength of Democracy Italian City-States 
of the outstanding guests at the meet in America We are still getting work out a code co 
ing of the Inter-American Bar Asso equests to reproduce its text and its ern International I 
ciation in Havana. in April Hi historical pictures of northern Europ 
address before that meeting, printed The Homes of the Supreme (¢ f recognize these cus 
at another place in this issue, was Past and Present.” in this issue. we and continued to 
widely commended in the press, and _ believe will attract a similar respons national relations 
will be read with interest It has been prepared with care, and might makes rigl 

ith considerable effort and « x pens to this” theory H 

Justice — More Equal and More in securing rare and unusual pictures Dutch jurist, in 16 
Exact— The profession is always the and in presenting them in an attra famous work D 
richer whenever Judge fohn C. Knoy tive and artistic fashion The pul Pacis Grotius’ work 
of New York, writes an article for pose has been to produce an authen ternational Law as 
lawyers. His article in this iss Ol ic record for the future, as well as of rules accepted 
the Journal is most timely and dis to furnish an interesting and read sovereign states as 
cusses a matter of major interest able article for the present relations with eacl 

00 years the basi 

Lawyers in Nazi Germany : national Law wer 

; Format and Type-Face—In the su 
condition of lawyers in present-da oped and came to b 


er of 1920 when the monthly 
Germany is intoleral I arth nations In tl 


journal was being projected, con 
in this issue by Mr. Het some of the rul 
; derable study and attention was 


authentic and revealing. We get cause both sid 
en to questions of format, type 
sad picture of the future of | ) were not suite 
é tag eu for the new publication 
fession wherever tl Nazi conditions exist 
I he job was so well done that it 
order” may exist principally war a 
ved adeq tate for two decades : 
mained for Nazi G 
3 During recent ionths, similay 
Patents and National Defense : 7 last few vears to dest 
' study and research Nave again been 
Prior to the Great War of 20 od Law, in the sens 
. given to the matter of format and 
vears ago, the German ( ical 1 come to know it I 
age tvpe-face. One of our expert advisers 
dustry and its processes had ma : ; the doctrine tha 
on typography said in substanc 
great inroads into our industrial : , Right” as the p i 
g e previ 
economy. Patents for these processes ternational relatio 
You on hie RNAI ( i esp 
were all taken over by our Gover ir tly. Geile Waa Ganides wate Attorney General 
ment and later were sold to Ame est there is in modern typography; f{ issue. discusses the 
can owners he importane of CCAUSE { means greater Cast read y atavism Ol reversic 
: . it. second, because vour readers are i 
Inventions and Patents in an em re class sini’ dian wilh Gail ala type; and is a mon 
gency like the present can hard pecia se good printing ment on how the I 
overestimated Ihe article in tl this repudiation 
issue by Professor Fenning is bot lhe management of the ourna decency. It is als 
timely and significant and is writt accepts that statement of responsibi ent of how 1 
In an attractive stvl tv, and is attempting to carry it out this challeng 
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| UNITED STATES CORPORATION COMPANY __ || 


Transfer Agent or Registrar 
at 


| 
| 
150 Broadway, New York City | 


19-21 Dover Green, Dover, Delaware 





SE RV IC E that has behind it almost forty years of experience in the transfer and registration of the corporate 
stocks nd small companies 
sen : ’ : és : 
OFFICES that are located in three different states so that transfer services may be had at any one of these 
‘ ‘ ' ‘a y , . a ° * | 
or without extra charge at a combination of a New York City office and another in Jersey City, or Dover, Dela- 
; . ; 
ware, W ws convenience and makes possible important savings of unnecessary state transfer taxes. 
FEES that are based upon the transfer work actually performed for any company at reasonable rates. | 








FOURTH ANNUAL SUMMER SESSION 


PRACTICAL COURSES FOR LAWYERS 


DESIGNED TO ENHANCE PROFESSIONAL SKILL 
TWO WEEKS BEGINNING JULY 14 IN NEW YORK CITY 


Fundamentals of Federal Taxation Tax Practice & Procedure Excess Profits Tax Preparation for Trial 
Current Problems in Taxation Trial Technique Trials Clinic Real Estate Negligence 
Medical Aspects of Personal Injury Cases Labor Law Corporate Practice Accounting 
Bankruptcy & Reorganization Public Speaking Current Problems in Patent Law 
t i in the latest techniques of legal practice . . . covering in detail the 
each of the major fields of practice . . . presenting matters appli 
y practical... avoiding academic discussions . . . given by experts 
i 1 to meet the needs of Be seangs. law yers .. . affording « 
opments in the law Udi ng legal cal eme irisina asia 


THE PROGRAM PERMITS ATTENDANCE DURING EITHER WEEK OR BOTH WEEKS — 


nce ortable air-conditioned quarters. A single modest + 











permit ince at as many irses as . ired, and Fake Jes applicable forms and reference materials 

There are ks to purchase. Satisfactory hotel accommodations are available as low as $8.00 week 

Daily lunct meetings and a closing dinner facilitate developing professional friendships with practicir 
ry. The three previous summer sessions have been attended by lawyers from 

For further information address 
PRACTISING LAW INSTITUTE 
A Non-Profit Educational Institution Chartered by the Board of Regents of the University of the State of New York 
150 Broadway New York City 
May, 1941 \ 7 V 

















..and have been meeting the special bonding requirements 
of the legal profession ever since. Many attorneys began 
their F&D relationship during the early years of their practice. 

No matter in which section of the country you may be 


located, the F&D’s 9500 agents and 52 field offices provide 





prompt service for you and your clients. 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 
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_A Host of Witnesses 


lf it were necessary to call a group of individuals 
for the purpose of justifying life insurance and 
its place in human relationships, the widows of 


your community could give emphatic testimony. 


Those whose late husbands were adequately 


insured can tell you what it has meant to have 


such benefits. 


And those whose providers were not so pro- 
tected can tell you what it has meant to them 


to have been left without funds. 


thea) rudlential 


Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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Flu Wools of 


THE WASHINGIUN LAW BUUA LU. 
“ST e olegal i Teaiée Publisher 7 


| Just Published —Thousands Sold : 


Gavit’s “BLACKSTONE’S COMMENTARIES ON THE LAW”- 

The great source book of our law—modernized by Dean Gavit of the Indiana University School of Law. 
American notes follow each chapter. There is included a Life of Blackstone, Table of Common Law Maxims 
and other unique features. This edition has started a tremendous revival of interest in Blackstone and funda- 
mental principles. 

A One Volume Modernized Edition—Special paper—Special type—Special binding—1050 pages...... 
Delivered SO.) 





To be published shortly 


| Pre-publication prices now in effect 














Wigmore “KALEIDOSCOPE OF JUSTICE” 
Dean Wigmore’s latest and best. 161 Trial Scenes from all parts of the world—going back to antiquity 
arranged and edited by one of our greatest legal scholars. 

700 pages—beautifully printed and bound—Pre-publication ....................04.. Price $5.00 ' 








Cushman K. Davis “THE LAW IN SHAKESPEARE” 
Reprint of the famous edition of 1883 written by a great American Statesman, Lawyer and Shakespearean 
scholar. Thousands of quotations proving that Shakespeare had an extensive legal training. 














303 pages—Ornamental binding—Pre-publication .................cceeeeeeeceeeeces Price $2.50 
RECENT POPULAR PUBLICATIONS | 
Wickersham—OLD YUKON. The greatest story of Raby— 50 FAMOUS TRIALS. { 
Alaska by the former Federal Judge. From Anne Boleyn to Richard Haupt- 
De SOS Ds hv sc csncdtevedeees $4.00 mann. Brief narrative style.......... $2.50 | 
Burdick BENCH AND BAR OF OTHER Svkes— CONTEST OF WILLS IN MARY- 
LANDS. Recent travels in 10 of the : LAND. 
largest countries by Dean Burdick.... 5.00 A Judge’s expert study of this fascinat- 
Meson MEMOIRS OF JEREMIAH MASON. ing subject in one of our oldest states. 7.50 
cr life of our re: common law ae Simpson—LANDLORD AND TENANT IN 
awyer and associate of Webster...... ri bs MASSACHUSETTS. 
Quindry— PRACTICING LAW. Packed full of By Prof. Donald R. Simpson of North- 
new ideas for old and new lawyers... 3.75 eastern University ........... .. 9.00 
Wigmore— A PANORAMA OF THE WORLD'S Jones LAW OF JOURNALISM 
LEGAL SYSTEMS. Up-to-date—by the legal and journal- 
The Dean Wigmore masterpiece—500 istic scholar Robert W. Jones, of the 
pictures. One Volume Edition....... 6.00 University of Washington........... 4.00 


| _ ee | Oo py an ers, Shiba nin 
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Students a fo 13 for inspirational reading 
Free F vaiation of Any Hook 


WASHINGTUN LAW BOUh CUO. ) 


810-13th St, N. W. Washington, 0. C. 
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STRENGTH... 


Vital to the Company that Insures Your LOSS 


THE FINANCIAL STRENGTH of an insurance panies that are reliable and financially sound. 


company is the basis of your protection against Lose your Loss to American Surety Company 
loss through employee dishonesty, burglary, and its affiliate, New York Casualty Company. 
automobile accidents and other frequent haz- These Companies are experienced and strong, 
ards. It pays to know that your policies and and through their local representatives nation- 


bonds are wrought and made strong in com- wide protection is brought to your own door. 


) AMERICAN SURETY COMPANY | | NEW YORK CASUALTY COMPANY 


Meoietcieds Swe: Licata Oe stein oc | 
HOME OFFICES: 100 BROADWAY, NEW YORK BOTH COMPANIES WRITE FIDELITY + SURETY + CASUALTY 
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No Lawyer 


wi 


would want his Law Reports 
without Head Notes 


The Value of these Head Notes is Dependent 
Upon the Caliber of the Editorial Staff! 


The lawyers who prepare the clear, concise head notes ap- 
pearing in the "Key Number" West Reporters make this 


their life-work. 


Only experts such as these, with years of specialized train- 
ing, can extract and state with exactness every “law-point"’ 


contained in the adjudicated cases. 


For more than Sixty Years “West Reporters” have been 
outstanding for Editorial Excellence — for Accuracy 


— for Promptness and for Low Cost. 





Key Number Head Notes are 
Found Only in “West” Reporting Service 











Ask for full details concerning the special features in 


“WEST” 


Reporting Service for Your State 


“The Standard of Excellence in Law Reporting”’ 


WEST PUBLISHING CO. ST. PAUL, MINN. 
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CURRENT EVENTS 


Administrative 


Law Bills 

HE SEVERAL BILLS designed 
Ti improve the procedural situa 
tion in the operation of the federal 
administrative agencies and in taking 
appeals from ther are now in what 
might be called the slow-motion stag 
of formal legislative action. Which is 
to say that the hearings are in process 
before the sub-committee of the 
Senate Judiciary Committee on this 
whole subject. The sub-committe 
is giving its specific attention to the 
three Senate bills already introduced, 
viz.: S. 675, sometimes called the 
“Majority” bill, being the bill pre 
sented by the Attorney General's 
Committee; S. 674, which has been 
referred to as tl Minority” bill, 
being the views of the so-called 
“minority” of the Attorney General's 
Committee; and S. 918, which com 
bines some of the features of its sev- 


eral predecessors including the 


Logan-Walter Bill 

4 bill which has been introduced 
in the House, H. R. 3464, is more 
like S. 674 than either of the others 
No hearings are scheduled, as yet, 
by the House Committee, it appal 
ently being the intention to avoid 
duplicating the efforts of the Senate 
Perhaps 


later be held by the House Com 


Committee hearings will 
mittee. 

Che hearings now in process before 
the Senate sub-committee will prob- 
ably run until the middle of May or 
later. The witnesses being heard, and 


to be heard, may be divided generally 


May, 1941 VoL. 27 


into three groups: (1) those from 
Government agencies and depart- 
ments, (2) the academic or “expert” 
witnesses, and (3) practitioners before 
the administrative agencies, along 
with private persons and organiza- 
tions. It has been the practice so 
far, to hear all persons expressing a 
desire to testify on this subject. 

To date, the witnesses have been 
chiefly members of the Government 
departments and agencies. As a re- 
sult, the record so far made indicates 
a preponderance in favor of S. 675, 
with some expressions of the view 
that S. 674 would hinder the work 
and programs of the several agencies. 
No good purpose can be served in 
attempting to predict what kind of 
bill will be finally enacted. 

The members of the Senate sub- 
committee conducting the hearings 
are: Senator Carl A. Hatch, of New 
Mexico, Chairman; and Senators 
Joseph C. O'Mahoney, of Wyoming; 
\lbert B. Chandler, of Kentucky; 
Warren R. Austin, of Vermont; and 
John A. Danaher, of Connecticut. 


Board of Governors 
Meeting 


T HE SPRING meeting of the Board 
of Governors of the Association 
will be held at the Mayflower Hotel 
in Washington, May 5. The meeting 
precedes the annual meeting of the 
American Law Institute, which will 
also be held at the Mayflower, May 
6 to 9. During this same week the 
Council of the Section of Insurance 
Law, the Council of the Section of 


Mineral Law, the Council of the Sec- 
tion of Municipal Law, and the 
Council of the Section of Real Prop- 
erty, Probate and Trust Law will also 
meet. 


American Law Institute 
HE NINETEENTH annual meet- 

| pen of the American Law Institute 

will be held at the Mayflower Hotel, 

Washington, D. C., May 5 to 9. The 

events on the program include: 

Monday evening, May 5—Reception 
to members and guests and their 
ladies. 

‘Tuesday, 10 A. M., May 6—Address 
by President George Wharton 
Pepper 
Report of Director, William 
Draper Lewis 
Report of Adviser on Professional 
Relations, Hon. Herbert F. Good- 
rich 

The Chief Justice has been invited 

to address the Institute at the Tues- 

day forenoon meeting. 

Tuesday afternoon, Wednesday 
and Thursday and Friday will be de- 
voted to consideration of the Tenta- 
tive Draft of Evidence, the Final 
Draft of Security, the Tentative 
Drafts of Judgments, and the Final 
Draft of Criminal Justice—Youth. 
The annual dinner will be at the 
Mayflower Hotel, Thursday evening, 
May 8. On Friday, May 9, there will 
be a reception at the White House 
for the ladies accompanying mem- 
bers and guests of the Institute. 

The JOURNAL expects to give some 
further attention to the Institute 
meeting in a later issue. 
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Richmond 
Regional Conference 


pps ATLANTIC Seaboard 
States sent representatives to the 
ABA Regional Meeting at 
mond, Va. April 7. The gospel text 
for several speakers, incl 
dent Lashly and Judge John J. Parke 
vas “The Lawyer’s Part in National 
Detense I he 
were New Jersey, Pennsylvania, Dela 
wart Maryland, West Virginia 
North Carolina and South 
Robert IT. Barto if 
f the ABA 


Committee on National Defense, dé 


states represented 


Virginia 
Carolina 
Richmond, a member 
scribed the important work of that 
Lewis F. Pov | Jr. ot 


Chairman o 


Committee. 


Richmond, 


_ 
_ 


Junior Bar Conference, presided at 
a regional meeting of the members 


of the Junior Bar 
The Conference was the sixtl 
Regional 


auspices of the 


meeting held under the 
ABA Sec mn of Bai 
Association Activities, of which Burt 


| Chompson, of Iowa, is Chairman 


Memphis 
Regional Conference 


REGIONAL CONFERENCE o 
I Sins and local Bar Associati 
Executives from 8 states, (Alabama 
Arkansas, Florida, Georgia, Louis 
ana, Mississippi, Tennessee a1 
was held at Memphis, Tet 


nessee, April 3rd 


Texas), 
The presiding officer at 
ing was Fred S. Hutchins of N 


Carolina, member of the Counci 


the Section of Bar Organization Ac 
tivities. A full and interesting dis 
cussion of the various hases « 
organized bar activiti was ha 
Addresses were delivered by I 


Rufhn Beckwith, Chairman 
Association’s Committe 1 Natior 
Defense and Hon. John J. Parke 
Chairman of the Commit mn i 
proving the Administration of ] 
tice. In the evening a dinner was 
held in honor of President | ib M 
Lashly 

The Memphis meeting served to 
emphasize the interest in and the sig 
nificance of these Regional Cor 


HS 


EVENTS 


CURRENT 


They are coml » be one 
prim activities of th \sso 


University of Michigan 
Law School 1941 Law 
Institute 


OLLOWING its successful Lavy 
P clemate past two years, tl 
University of Michigan Law School 
has arranged for a third annual insti 
te to be held in the Law Quad 
rangle at Ann Arbour on Monday 
Tuesday, June 23 and 24. 
[he topics to be covered this yea 
torts, taxation, oil and gas law, 
accounting. ‘The treatment of 


7 ] 1 
rts will be limited to some of the 


re recent problems confronted in 


practice of law [he discussion 

ill be led by Professor Paul A 
Leidy, who has made the subject his 
clalty for many years. ‘Taxation 
will be handled jointly by Professor 


Paul G. Kauper and Dean E. Blyth 


Stason The subj] ct of oil and Gas 
by M1 James 
Tulsa, Oklahoma 
ir, one of the country’s leading 
authorities on that subject. He wi 


his treatment to problems of o 


ind gas law of general interest to all 
racticing lawyers The subject of ac 
nting will be discussed by M1 
George D. Bailey, Detroit resident 
r of tl accounting firm of 


I t & Ernst 


Ihe quarters of the Law Quad 


I ingle will be available to the guests 


f the Institute. The registration fee 


of ten dollars includes cost of a room 


} ] 


for the two nights and the annual 


banquet. Reservations may be made 
ind further information secured by 
Stason 


Mich 


iddressing Dean E. Blythe 
Hutchins Hall, Ann Arbor, 


The Association of 
American Law Schools 


NE OF THE law journals which 
is too mu h neg] cted OY pra 


ticing lawyers is th imerican Lau 


4 
Vall l Reviei 


liscussed in that journal which are 


Fre que ntly topics are 


)f large interest to the practicing law 
] 


and cannot readily be found any 


Ihe Editor, Mr. S. E 


lurner, probably knows more law 


othe1 place 
I 


school protessors and teachers 1n an 
intimate way than an lawvel 
n the United States I APRII 
issue has just come to hand. It con 
tains among other things a “Sym 

sium on Civil Liberties,’ being the 
discussion on that toy which took 
place at the meeting of the American 


Law School Associatl I i] ( icavo 
last Decembet Che Symposium was 


participated in by Ho Francis 


I 
Biddle, Solicitor Gene f the U.S 
Professor Harry Shulman of Yale La 
School, Professor Herbs 
of Columbia University 
ind Professor T. Richard Witmer of 
Yale Law School 


Committee Reports ind the tran 


It also contains the 
cript ot proceedings or the neeting 


of that Association Incidentally it 


may be stated that i practicing 
awyer who has the privilege of at 
tending some of the “Off t Record 

smokers and other pl isant activities 
vf the Associatio 1 La 

Schools will come i I ne that 
he wants to go again | never he is 


more seri Is parts of 


invited. The 
the program ol the Association fre 


juently discuss inana way topics 
of keen interest to th rofession. An 
illustration of this was the round 
‘ 1 li ) ‘*D, . ] 
Labvit aiscussion on ropel \ and 


Status” and specifically on “The 


Drafting of Wills and Trusts” which 


took place at the December meeting 
Phe discussion was Professors 
W 3arton Leach a1 4 James 


Casner of Harvard Law School, and 
was participated in by Carl H. Zeiss 
of the Chicago Bar, Vi 
and General Attorne’ 


President 


Northern 


Trust Company, and Walter 7 
Fisher of the Chica Ba 

Some of the Con ittee Reports 
of the Association Meeting are ab 


} 


stracted else wher in this 1ssu¢ 


Law Books Again 


NE OF THI il topi 
(3 which lawyer Ovel 
United States are sted is the 
iatter of law books. The April issue 
of the American 1 S l Revie 
which is just at hand, contains an ex 


nded re port ol 


JOURNAI 
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Publication iw Rep 


oa 


ng, presented at 


© of the Asso \ rican 
Law Schools. It ) hat ther 
three maj working 
ong parallel line tudy of the 
iW book sit it10 I he Parent 
Committe¢ of t rican Bar 
\ssociation, hea Professor 
lames E. Brenner nford Uni 
rsity Law Schoo Committe 
the American A mn of Law 
Libraries head Gilson G 
Glasier, Libraria f Wisconsin 
State Library; a Committee 
f the American I ) Associa 
ion,” of hich P r Arthur § 
Beardsley of 1 [ y of Wasl 
ngton Law Si 1 in. Ir 
ts comment sa 
among other th 
\ ‘ 
of your ¢ r ce , 
reforms tt 
he bar S 
al \ t é 
those of tl , . 
| es es 
large | 
em 
be settles 
[he report 
hich were und Ame 
ican Bar Asso itt 
ler the chai P S 
Brenner. [The latt rt and these 
surveys are disci lencth in 
the December iss I Jou RNAI 
under the tit] Books and 
Lawyers 


Summer Session of 
Practicing Law Institute 
| ie PRACTI( G LAW INSTI 

UTE will cor s fourth a1 
nual Summer Ses tures and 


clinics for pra 


the two weeks « ng ily 
Che Institut ther lay 
from all part St s 
Last year 115 67 
cities in 27 state in N 
York City to eks in con 
central Ss St » 
oft practicin 

Th S mnductec 

comi I 1 « ul 
rs at the H Co S t 
fnew tun ha m9A.M 
to 10 P.M. wit} s for luncheor 
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ind dinner. Last year the program 
onsisted of 13 courses totalling 241 
urs of instruction. The program is 


so arranged that at each period 
throughout the day two or three dif 
ferent courses are going on, affording 
i choice of programs to those attend 

The most 


popular courses were 


hose on taxation. This year the fol 


wing tax courses will be given (2 
hours being devoted to each of the 

yurses daily): Fundamentals of In- 
come Tax Law, Tax Practice, Excess 
Profits Taxes, Current Problems in 
Taxation. Thus a lawyer may devote 
ours a day for the two weeks pe 


| to the study of taxation. It is be 


ed that this is the most extensive 
rogram in taxation offered in any 
chool. 
Another popular field is trial work. 
Courses of 2 hours each will be given 
1 


daily in each of the following sub 


jects: Preparation for Trial and 


[rial Technique, Trials Clinic, Neg 
gence, Medical Aspects of Personal 
Injury Actions and Public Speaking 
Labor Law is another popular sub 
ct. Ten timely lectures on various 
ects of labor law will be given by 
ecognized experts on that field. 
HAROLD P. SELIGSON 
Institute Director 


Appeal for French 
Lawyers 


Somewhere in France, 
March 22, 1941 
| \M MAKING an app¢ al to the 


American Bar Association on be- 


half of the members of the French 
Bat 

[he disorganization of life in 
France, following the occupation of 


arly half its territory, has been 
lisastrous to all, but to lawyers, pe r- 
aps, more than any other class of 
French citizens. Leaders of civic and 
national thought in their commu 
nities, it is easy to understand that 


hey were forced to leave their homes 


nd their offices before the onrush of 
in invading army. 


Before I left Paris I was told by 


a friend, a member of the Bar of 


that, in one of the southern 


Paris 


ns in France he had seen one of 


the most distinguished jurists of a 
northern city in a line of refugees 
waiting for his portion of soup for 
himself, his wife (who was too ill to 
come) and his two young children 
Is it not possible for the American 
Bar Association to show some feeling 
of fraternal concern and aid their 
French brethren in this day of thei 
great need in some slight way? 

On several occasions I have had 
the honor to re present the Presidents 
of the American Bar Association in 
France. I am now acting as the official 
delegate of the Association in the 
Union Internationale des Avocats 
Accordingly I feel that I am the one 
to make this appeal to my fellow 
American lawyers on behalf of our 
French colleagues. 

The kind of aid, the form of aid, 
i leave to you, knowing full well 
that if anything can be done, it will 
be done. 

Respectfully, 
PENDLETON BECKLEY, 
[American Lawyer, practicing 


in France | 


[ The above letter was received by the 
Journal through the agency of Dean John H 
Wigmore, a well-known friend of the French 
Bar.] 


' . or 
"Lawyer—Client—Public 

[ The “Chicago Bar Record” ts the 
monthly journal of the Chicago Bar 
{ssociation. It ts one of the most 
progressive and most widely quoted 
Bar Association publications in the 
United States. Its editor is Mitchell 
Dawson who is the author of the ar 
ticle from which we print the follow 
ing item. It gives the sound objectives 
of proper press relations by the On 
ganized Bar. It shows how those ol 
jectives may be help d toward 
achievement by an alert and vigorot 


and readable law journal. Ep 


HE JOB of interpreting Associa 
| pe activities and objectives 
through the printed word has not 
been confined to releasing news to the 
local press. In planning our publi 
relations program we re alized that we 
had another effective medium for 
reaching and influencing lay as well 
Associa 


Anvone who takes 


as bar opinion through the 


tion’s magazine. 


I6GD 





the trouble to go back through the 
earlier volumes of the Chicago Ba) 
Record will be impressed with its 
vitality and value to the Association 
from its inception. It has also always 
held 
other parts of the world and for a 
few law-minded laymen. But it was 
not until 1934 that a conscious effort 
was made to use it as a medium for 
interpreting the Association to a 
much wider audience. 

We have tried to accomplish this in 


some interest for lawyers in 


three principal ways. First, we have 
sent the Record to key people in civic, 
business and labor organizations, in 
the hope of interesting them in some 
of the things we are trying to do 
Every leader in other fields whos« 
attention is thus caught, even though 
only slightly, may be the means of 
spreading the word further 

Secondly, we have used the Record 
to supplement our press releases. Ad 
vance copies of the magazine go out 
every month to the city editors of the 
local newspapers with a memoran 
dum calling attention to particular 
articles which might make copy for 
a news story. 

And lastly, we have endeavored to 
make a livelier and more readable 
magazine out of the Record by in 
creasing the range and variety of its 
contents without losing sight of the 
primary function of the magazine as 
a vehicle for reporting Association 
activities and a medium for the ex 
change of opinion among its mem 


bers. 

"The Next Things to Do” 
By Cart B. Rix* 

[From April, 1941 issue Journal of 


American Judicature Society | 
HE SCENE was a luncheon in a 
large room in the building of the 

Supreme Court in Washington. A 

remarkable gathering was present 

from all parts of the country; the 
director of the administrative office 
of the United States courts and his 
aides, judges, educators and lawyers 
all devoted to one cause—improve 
ments in the administration of jus 


tice. These men had a common pur 
*Of the Milwaukee Bar; Director of Am 
Jud. Soc.; Board of Governors, Am. Bar 
Ass'n 
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pose and they had met at that place 
because of that purpose. Mr. Henry 
Chandler, the director of the admin 
istrative office, reported on the work 
under his direction, the great gains 
under the new plan, the improve 
ments in a great system of courts 
Eminent judges and lawyers spoke 
briefly of work which had been done 
Justice Edward R. Finch, Chief Jus 
tice of the New York Court of Ap 
peals, was called upon. Out of years 
of splendid accomplishment, of sery 
ice as a leader in a great cause, he was 
entitled to speak of things which had 
been done. He said simply that he 
had the 


things to do.” 


been thinking “of next 

The Justice knew, because of the 
lasting work which he and his asso 
ciates had done, of years of study and 
formulation of plans, of exchange of 
experiences and devotion to a cause, 
a mighty movement was under way 


His 


vision made him speak only “of the 


in every part of his country 
next things to do.’ 

[he unattainable of years had been 
attained. The dreamed-of things were 
in actual practice. Solutions of new 
problems of administrative agencies 
were in process. Yet he could think 
only of the next things to do. 

Complacency, self-sufficiency, indif 
ference to existing conditions, toler 
ance of known abuses, had no place 
in the life of that eminent judge. He 
had shown by his life that he neve1 


He 


to “the next things to do.” 


shared in those. was looking 
ahead 

In a world of war, of shifting con 
cepts of government, of social obliga 
tions, it is inconceivable that our sys 
tem of justice should not be affected 
by such forces. To meet them known 


abuses cannot be tolerated, known 


defects must be eradicated, known 


methods of improvement must be 
adopted and made to work. 

In Mr. Frank Grinnell’s recent ar- 
(Jud. Soc 


1941) is found this quotation from 


ticle Journal, February, 


Justice Holmes: 


Ihe glory of lawyers, like that of men 
of science, is more corporate than indi 
Our labor is an endless organic 
The organism whose being is re 
corded and protected by the law is the 
undying body of society. When I hear that 
one of the builders has ceased his toil. | 


vidual 


proc ess 


do not ask what statue he has placed upor 
some conspicuous pedestal, but I think of 
the mighty whole and say to myself, he 
has done his part to help 


All over the country, actuated by 
that lawyers art 


purpose, building 


improved structures like those in 
Arizona and Colorado: they are meet 
ing the challenge to our institutions; 
they are meeting the simple commen 
dation of the great Justice, “he has 
done his part to help.” 

To aid in that cause, to lead men 
community, no matte 


on in every 


how small a sphere, there is the in 


spiration of leaders like Chief Justice 


Finch, who can survey calmly “the 


next things to do 


American Judicature 
Society 
) fas annual meeting of the Ame1 
ican Judicature Society will be 
held May 7 at Mayflower Hotel 


in Washington. As customary the 


the 


Society holds its meeting when many 


of its members are in Washington 
for the annual sessions of the Amer 
ican Law Institute Attorney Gen 
eral Robert H. Jackson will be the 
principal speaker before the Judica 


the 
Ann 


Society. The Secretary of 


Herbert 


ture 


Society is Harley, of 


’ 


Arbor, Michigan. David A. Simmons 
of Houston, Texas, President of the 
Society, will preside at its meetings 
Evaluation of 
Text Books 
COMMITTEE of the Law 


HE 
School Association make 


a signif 


icant recommendation with respect 
to text books when it says 

“Believing that the bar is of the opinion 

that annually more text books are being 

published than the profession can eco 

nomically absorb, and that there are 


] j 


many poor ones included s number: 


that these text books are often heavilv 
padded, and hastily prepared in a waste 
ful competition that increases the cost to 
the consumers, and that the problem, al 


though difficult beyond hope of 


remedy at least in your committee 


again 
poses a critical examination and review 


part 
recommends a plan which pro 
of text book manuscripts by an 
board appointed by the 


It would be the 


impartial 
Bar 
duty of this 


American 
Association 
board to evaluate the quality and the 
need of the proposed publicatior 
improving the character of the 
books planned for pub! 


down 


with a 
view of 
cation and to cut 
unnecessary and wasteful dupl 


cations.” 
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c. The danger to the public of the and adjusting interests who speak for 


Unauthorized Practice increasing tendency to represent companies writing ninety percent of 


4 l to the public that the informative the insurance business in the United 
siidine of aw news services are a complete an- States; serving on the Committee also 
ose in HE COMMITTEE on Unauthor swer to their legal problems, and are three members of the Associa 

= ized Practice of Law held a most the advertising policy of therefore tion’s Standing Committee on Un 
itions portant meeting during the mid dissuading the public from seek authorized Practice of Law. A state 
— inter meeting of the House of Dele ing competent disinterested legal ment of principles approved by the 
he has ites in Chicago. Among the more advice for its individual problems. companies has heretofore been widely) 
iportant matters considered. and on The publishers evinced every de circulated throughout the country, 
d met hich action was tak were the sire to cooperate with the Committee which contains many provisions that 
natte1 lowing with respect to these matters, and it are highly in the interests of the 
he in is expected that something construc public and the bar. At this meeting 
eustine 1. Legal Advice over the Radio tive will be accomplished by mutual of the Committee, an Interim Report 
y eae As a result of complaints received agreement of its activities was approved for 
om bar associations, the Committee transmittal to the Board of Gov 
seeking to induce the broadcasting 3. Real Estate Brokers ernors of the Association 
re } ‘ted St 
ations in the Unite States, by [he practice of law by real estate 
greement among themselves or in }yokers was discussed at a well at- 6 Federal Administrative Procedure 
7 ble 1 O avre . Bill 
{met me other practicab ay, to agree tended session, at which were present, , 
ll be hat hereafter a radio program should — jyesides the Committee representa The Committee, as a result of its 
Hotel either give or offer to give legal ad- tives of the Ohio State Bar Associa. ‘%t¥dy and consideration of the Fed 
: ’ he on ital , : Te SS a , _ . 
the ce, nor by title ance repre tion, Cuyahoga County (Ohio) Bar il Administrative Procedure Bills, 
an nt or lead the pul to believe that Accociation. Hlinois State Bar Asso. 4S recommended in a report which 
Yn emanates from a court or is a part ¢jation and Chicago Bar Association. 948 been submitted to the Board of 
Ame} f the judicial systen rhe Comspitece’s aif and eniasace 4 GOverners that no administrative 
Gen Che Committe es that the ¢& Jocal and state bar associations in 28¢™cy should, by its rules, permit a 
the se of the word “court” in radio this field will be to the fullest extent PeTSon not a member of the bar in 
ica rograms results 1 isrepresenta ossible as far as permitted by the connection with his practice before 
the ion of the judi la ess ove! the by laws of the Association it, to perform acts OF services which 

Ann ir which is apt to lessen the respect constitute the practice of law; and 

ns w the administratior justice 4. National Conference Group further that if any person other than 
f the in sideeieiee al de Cannes ™ lawyer makes it a business or prac 

' 2. Legal Publications ' tice to represent other persons before 
together with representatives of the nie ‘ . 
\ conference was held with author . an administrative agency in matters 
- ' American Bankers Association Trust. f : 8 
zed representatives Prentice-Hall, — nivision constituting the National involving questions of law, he should 
sion, > ING é : : 
Commerce Clearing Houss Alex be deemed guilty of a misdemeanor. 
Conference Group, had a full day . : : 
Law nder Publishing ¢ Research In ; It is the Committee's view that if 
" meeting at which great progress was b 
ionif titute of America, a United States die in aiding san thes bringing about there is to bea general Statute respect 
a That ; ¢ - & * . . . . 
ect Law Week for the purpose of consid ing federal administrative procedure, 
of definite agreements between cor ; é 
ring and arriving at a cooperative a that the same protections against un 
I porate fiduciaries and _ the bar. : : 
inderstanding wit! ect to the Ped | alk operation of the authorized practice of law should be 
1rough e cooper: Oo , 2 : . 
ng ollowing matters contained therein that are provided 

oo National Conference Group, such an ; é : 

are i. The danger to t public of legal agreement has been drafted and is by legislation in most of the states 

hey 1 lax lich ¢ } 

. advice from la ishers anc now pending in the State of Oregon 

b] n speci | . 7. Cooperation with Section on Bar 

publications on specific individ and progress is being made toward “** ™ op ro — 
at teedl moot’ uiisiete is tn : Organization Activities 
Ual egal prow which ana better understanding between the . Ee 
u entirely differet iestion from bar and the corporate fiduciaries in Fhroughout this year, the Com 


of ral m 5 ' ; ittee has arranged for the delivery 
information ab gai matter the States of Iowa and North Caro" has arranged for the deliver 


i ° . . . 
o . of reports of its activities to the vari 
pro generally lina. Ihe conference with respect to “4 ae held ; 
ante ous Regional Conferences held under 
semis » The danger to tl public of these matters was attended by repre : _— wae : 
ruial , ‘ “; : the auspices of the Association. When 
Ba iaving the services of lawyers fur sentatives of other state and local : . 
alle = Liscl , . members of the Committee cannot 
f this nished by legal ishers as part bar associations 
¢ . ; oy attend, they have asked other repre 
of their service in connection with Tpis 
th a , . ; sentatives of the Association to de 
Fo such individual problems, if and 5. Conference Committee on , : 
} > ‘se me Ss. 
cut when such i} rs are the em Adjusters iver these report 
ployees of or responsible to the Serving on this Conference Group Epwin M. OTTERBOURG 
publishers rather than the client are representatives of the insurance Chairman 
NAI 
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LAW IN THE WESTERN HEMISPHERE 


By HON. JACOB M. LASHLY 


President, American Bar Association 


HE AMERICAN BAR ASSOCIATION is grateful 

for the privilege of participating in this conference 

and for the opportunities which it shares with the 
other members of the bench and bar of the Western 
Hemisphere to cement old and begin new relations, 
firmly grounded in mutual interest in the things of the 
law. Its implications and outlooks are thrilling and cap 
tivating. Here in the warming auspices and amidst the 
charming influences of the beautiful city of Havana, 
we are together in the fellowship of the law—the science 
the essential 


and practice of justice, equality and 


elements of fairness between man and man. 


Purpose of the Law 

The end and purpose of law is to guide and govern 
people in their relations with each other so that they 
may live together in organized society without conflict. 
“Liberty under law” is a familiar phrase to lawyers. 
It intimates that men may have individual liberties to 
go about their normal affairs as freely as they choose 
so long as they do not injure or unduly oppress the other 
members of society. It is the function of law to deter- 
mine when the exercise of individual liberty is going 
beyond its proper bounds and to define and declare 
the interests and rights belonging to society. 


of the 


active, highly developed and progressive society which 


Law is a fundamental and strategic element 


exists in the Western Hemisphere. Law accompanies 


the business man to his desk, the statesman to his as- 
sembly, the worker to his bench, the banker to his 
vaults, even the doctor to his patient, the musician 


to his platform and the priest to his altar. Every phase 
of life is affected, either visibly or invisibly, to a greater 
or less degree, by the regulations of society; and these 
regulations are law, whether enacted or traditional. 
Society and civilization are on the move; they do not 
stand still even for a single instant. Law must and does 
Whether by case o1 


out and seeks to find new devices, new tools and new 


move with them. code, it reaches 


ways to aid civilization in its progress and to meet the 


changing demands and needs of 


a constantly moderniz 
ing society. 
It is not surprising that the law may appear at times 


to falter, or, in temporary confusion actually to fail 
in its broad purposes. The demands made upon it by the 
ingenious minds which ever thrust our frontiers forward 
are exceedingly exacting and sometimes quite appalling. 
But like a 
to the flooding 


sometimes finding a well defined channel and at othe1 


the law is flexible, and river which flows 


sea, sometimes and sometimes dry, 


times spreading over great distances in its search for 


an outlet, it moves onward, impelled by the forces of 


*Address delivered at tl 
Inter-American Bar 


e First Annual Conference of the 
Association, Havana, Cuba, March 25, 1941. 
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nature, washing the shores of life and energizing th 
enterprises of men. 


This 


visible to us of 


movement of the law 
the Bar 


Even now we are seeing the peoples of the 


forward is especially 
Association 
Wester! 


Hemisphere coming together into constantly closer and 


Inter-American 


more comfortable relations. 


rhe normal and natural development of civilization 


in all of the countries of this hemisphy re, coupled witl 


improved and increased means of communication 


among them, has set in motion a stream of intercourst 


which has only been quickened by the threats and 
pressures of foreign wars. 
Civil Law and Common Law Compared 
As increasing business, and the more intimate cul 


tural and social relationships among us improve an 


grow, it becomes the task of the law to assist this de 


velopment by finding new forms and new methods to 
within the fundamenta 
The 


carry out the desires of men 


canons of public order and fair play growth of 


the law is a source of intense interest to those of us 
gathered here because, as it occurs, we can see at close 
range the two great legal systems of the world, th 
Civil Law and the Common Law, each striving to ad 
just itself to a meeting with the other. Here La 


Siete Partidas of the Latin Republics reach across the 


channel of the centuries to clasp the hand of Magna 


Charta and to embrace the living organism which is 
the body of the Common Law of the North American 
countries. There is no difference in the ultimate aims 
and goals of the two systems of jurisprudence. Their 
common objectives are justice and order; and life made 


reasonably secure, happy and free 


] 


Ihe Civil Law represents the composite desires of 


Society, gathered together by direct processes into a 
code or structure of laws, compliance with which 
would accomplish the common will. On the other 
hand, the Common Law is built more indirectly 
upon relationships: the duties and obligations which 
naturally flow from the positions which people have 
assumed with regard to each other The body of 


the law emerges from judicial determinations of the 
rights and duties which spring from these relationships 


It is inevitable that the gradual interpretations by the 


courts of statutes, codes or rules promulgated by gov 


ernment or governmental agencies should erect upon the 
Civil Law additions which in their nature are made to 
conform to the patterns of the Common Law. Upon the 
North Ame 


assemble judicial 


other hand, it is the practice of th rican 


countries and states to ex pressions 
| 


neces of litigants 


proceeding from a multitude of experic 


into codes, statutes, and rules, and thus to codify the 
body of the common law 
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Task 


Under either syst 
ym right and the 


translated into d 


LAW IN THE WESTERN HEMISPHERE 


of Lawyers 


machinery by which com 
intive moods of the people 


action for their governance, 


is, the rules of procedure, are largely left to the 
th islative process. | ther instance there is no es 
ial difficulty in t bjective or substantive law. 
ull vill be kept reasona abreast of the progress of 
ciaviol yples, through the inds of the times and the acts 
Wester! the legislative o1 awmaking bodies which are 
rane ipelled to recor ular will. It is in the field 
adjective law al cedural rule for the effective 
zaulo yntrol and applica the substantive law to the 
twit eds of the peoy the greatest skill is required. 
aliol he technical kno requisite for this work is 
UTS ely found in bodies—it is a task for law 
aS alt rs. The rights innot be vindicated or ex 
essed in terms ol unless an appropriate and 
ctive procedurt ive been provided to intro 
: cl ice them into ns of life It would be as 
_ hough a man own large tract of rich land and 
his de had been supplied in abundance of fertile seed 
ads § for the planting, b without farm machinery o1 
nite mplements with o prepare the soil, plant the 
th of eed, or cultivate tl ng crops. Or it might be as 
- - hough he were co to use the primitive imple 
a ents of ancient Unless the adjective law and 
] th rocedural rules art adequate to the progress ol 
ad odern conceptior justice and fairness among 
| Is en, there is littl intage in possessing a com- 
the ent idea of the fundamental rights of man. Should 
Maen rules of proced | to act with reasonable cer- 
ch iinty or with fa o as to effectuate the pur- 
ree oses of the peo; yugh the judgments of the 
"aa yurts, their will ar rights may be as completely 
hei hwarted as thoug! had not made known or ex- 
a pressed thei needs in legal provisions. 
Here is both the o m and the opportunity of the 
“ ench and the | [here are no other persons and 
oe here are no othe qualified, or so well quali 
‘de ied, to see to 1 achinery of justice is new, 
prs odern and eff 
hich Purpose of Bar Organization 
have The fundan yose in bar organization lies in 
of he necessity to 1 and concentrate the forces 
tthe of the members of ofession to attain a unit im 
hips . 
we. act which will ena tl more effectively to render 
the 
public service in times of crisis and great need. 
at We are living ir f groups, and mass movements. 
n the Ihe progress of s and invention in the fields of 
bas ommunication unsportation has made it con 
™ enient for those similar interests to associate 
_ themselves togeth s to give weight and driving 
ts power to the dé ands of their respective groups for 
ant , ‘ 
ee material advantag cial benefits for their members. 
In this play of int organized power blocs, many 
of the sacred individual rights of men previously re- 
ste May, 1941] 


garded as the objects of especial solicitude upon the 


part of government, have had to be surrendered in 


order to gain a share in the benefits obtained by the 


groups with which they have identified themselves 


There are gains to be secured through these means, un 


doubtedly. Material ends often are successfully pro 
moted and social ambitions frequently are measurably 
realized. There are losses too, which must be taken 


into account—losses in the fields of individual independ 
ence and personal dignity; losses in the development ot 
self-reliance, private conscience, and religious faith 
We have not come to appraise the values of thes 
movements and trends nor to attempt any predictions 
as to their eventual issue. But a recognition of thei 
existence constrains us to two conclusions: first, lawyers 
also must be unified and solidified into compact groups 
in order to accomplish any noteworthy improvements 
in the administration of justice; second, there is no 
material gain or selfish interest which the lawyer group 
might hope to promote through organization: in the 
very nature of things, its only possible objective would 
be a more effective public service. To these ends, for 
these purposes, and upon account of these conditions, 
the bar associations of the Western Hemisphere are 
on the march. They have declared, and do now declare, 
their determination to strengthen the bonds of affilia 
tion for the development of group awareness among 
the men and women of the bench and bar. 
The organized bar has in mind a very definite pic 
ture which it desires to hold up that all may see. It 
is that of the relation of attorney and client. With the 
outline of this relationship and the position of the 
parties everyone is familiar. A person, threatened with 
loss or injury to himself or his property, seeks the 
advice and services of a lawyer. Because of the lawyer's 
expert knowledge and experience and because of the 
confidence which is felt in his integrity and ability, he 
is retained, and the relation of attorney and client is 
then and there established. The client expects and has 
the right to expect, that his lawyer will bring to bear 
in his behalf all of the skill, ability, integrity and 
courage which he may possess, for the defense of his 
rights and the accomplishment of the ends of justice 
of the associations of 


in his cause. So it is in the case 


lawyers. The organized bar has accepted the public 
as its client. The composite skill, integrity, and courage 
of its members are here being mobilized in the defense 
of the rights of its client to the end that justice may be 
made available and the people made strong in the 
possession of this priceless treasure. 


Confusion and Leadership 


\s I have travelled about the United States within 
the past half year and spoken with many of the mem- 
bers of our profession and with men and women of all 
degrees and walks of life, I have been impressed (and 
depressed somewhat as well) by the confusion of mind 
and will to be found among them in these dangerous 
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times. Clearly it is the task of lawyers, who are closet 
to the formulation and interpretation of laws and the 
management of governmental affairs than others, to 
create out of the many suppressed desires for coopera- 
tion, some clear aims. 

From out the midst of the confusion, chaos and 
anarchy which preceded the achievement of the inde 
pendence of the Western Hemisphere from the domi 
nance and oppressions ot foreign regimes there emerge d 
such heroic figures as San Martin, Bolivar and Washing 
ton, warriors and statesmen whose leadership and ex 
ample have furnished high incentives and noble pat 
terns for liberty loving peoples everywhere for more 
than a century of time. We humble ourselves befor 
the shrine of their greatness 
able and will continue to exalt ou 


In speaking of Justice Holmes at 


[heir spirit is imperish 
motives and to re 
prove our failures. 
the age of ninety, Justice Cardozo then of the Suprem« 
Court of the United States, said: 


“In those hours of discouragement to which not even ex 
perience is a stranger, I feel at moments the same doubt 
paralyzing effort with its whispers of futility. The distrust 


is shamed and silenced by the vision of a great example 


Possibly the most serious problem which confronts 
the western world in recent times is a certain loss of 
faith among the people. Faith in God and the eternal 
verities; faith in their country and their Government 


as an instrument of justice and a place of opportunity 
faith in 


good wol Id. 


themselves as the owners and managers of a 


There can be no doubt that there is a 
great desire among all the nations of this Hemisphere 
While no 


influential enough 


for cooperative justice and peace. one of 


us would be strong or to change 


the rushing course of events and trends, it can be 
expected of the men of the Bar that collectively they 
will apply their trained minds, their habits of ind 
pendence and manifest 


desires of the American peoples into clear justice and 


courage, to crystallize the 


peace objectives. This is one of those things which 
the stronger and wider organization of the Bar will 
enable us to do. 

The American Bar Association was organized in the 


year 1878 at a meeting attended by sixty-nine lawyers 
of the United States. 
hundred thousand members of the 


more than one 
Bench and Bar of 
that country joined together under that title, eithe 


Today there are 


in direct membership or by delegate representation, for 
the accomplishment of the high purposes of the pro 
which forth by little 
founders in a short and simple ment of their aims 
and goals. 


fession were set that group of 


Stat 


“Its objects shall be to advance the science of juris 
prudence,” they said, “promote the administration of 
justice and uniformity of legislation throughout the 
Union, uphold the honor of the profession of the law 
and encourage cordial intercourse among the members 
of the American Bar.” 

It is a singular circumstance that the men who were 
writing these objects and purposes more than half a 
century ago should have made their provisions broad 
enough to include the “members of the American Ba1 
They could not have foreseen that we 


who have been 


given the privilege to carry forward the lantern of thei1 
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ideals and their plans should be standing her today 
on this beautiful island, the meeting ground between 
the North Americas and the Latin 


historic exercises, but it is stimulating to feel 


(Americas, engaged 
in these 
that their vision and their prescience 
the 


were compre 


hensive enough to embrace lawyers of all the 


Americas and to encourage cordial intercourse among 
them. Perhaps even now their spirits brood over us 


as the movement which they launched becomes identi 
fied with the Inter-American plan which is designed to 
bring all American lawyers into contacts of greate) 


intimacy and frequency. 


While we shall 


the courage and character of the great men of the past, 


continue to draw inspiration from 


it will -be 
heavily upon us as a professional unit 


borne in mind that the responsibility lies 
not only to 


consolidate the advantages already at hand, but also 


the 
countries and our peoples in the reconstruction period 


to foresee and prepare for future needs of ow 


which is to come to the peoples of all the world. Liberty 
and justice will go with us from here as we return to 


our homes, made more realistic and certain through 
the spirit of renewal which characterizes our Conference 


and enters so strongly into our resolutions 


\ great North American author Santayana 
said, that the human spirit is a flame, the 


The color, clarity and direction of the light 


George 
body is a 
candle. 
which the flame sends out will depend upon the environ- 
and the burns. 
In the last analysis what counts, and the only thing 


ment circumstances in which candle 
that really does count is the intensity and purity of 
the flame. In the preparation of the circumstances and 
the environment; in keeping intense, 


the flame—a passion for justice and triumphant law— 


strong and pure 


the Inter-American Bar will find mission and oppor 
tunity. 
Friendships 
There is yet another reason which, even if standing 
alone and excluding all of the other considerations to 
which I have made reference, would justify the exe 


tions and satisfy the hopes of those, who like myself, 
think that the Inter-American Bai 
tined for a useful and enduring experience and service 
It is that of the 
ships which are to be formed in the course of the de- 


Association is des- 


contacts which are made and the friend 


ve lopment of its work. 


In something more than twenty-five years in which 
I have been identified with Bar Association activities, 
| have enjoyed the fellowship of many of the brightest 
minds in my own and other countries and have 
drawn inspiration from some of the richest and deepest 
souls which could be found in any fellowship among 
any people, in any age. It has been my privilege and 
pleasure to observe others also in the first acquaintance, 
the ripening appreciation, and finally the most enduring 


kinship in 


culture and the mutuality in interests and tastes which 


friendships which have sprung from the 


always characterize the men of the law. These attrac- 


tions are not confined to any particular Bar Association 


or to any country, or to any language Cooperation 


and friendship, like love and loyalty, are the same in 
the same in any 


any country, are tongus 
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INTERNATIONAL ORDER’ 


By HON. ROBERT H. JACKSON 


Attorney General of the United States 


time 
has 


this Association, at a 


world either 


HE FOUNDING ol 


when so much of the has lost or 


forsaken government under law, bears witness to 
yur faith in a civilization ordered by reason rather 
han by torce We ire debtors to this captivating 
yuntry and city, not only for a generous hospitality, 


importantly for an inspiring leadership. We 
United States value this opportunity 
egal philosophy and institutions 


Out more 
awyers from thx 


» COMpare our Own 


with those of other American commonwealths. You 
have no doubt been impressed with our modest habit 
4 expounding our own law by a recital of some case 
e won. 


to this council with pride in 
his Own national itution tradition. No 
omes to capitulate uny other. Each of our pioneer- 
nisphere has looked to one or 


Every delegate com 


and one 


ing peoples of this 


another of the old world civilizations to fertilize its 
intellectual life. Since communion with Europe has 
been interrupted we ave turned to each other for 
cultural enrichment. We are rediscovering the Ameri- 
cas. Of course this has its perils. I am told that in 


Washington the old and the young of both sexes are 
naking a furious study of the Spanish and Portuguese 
languages. We trust that you good neighbors will bear 
with your stic good humor the punishment 
that is in prospect for your native 
Ihe easy and fraternal terms on which our profession 
meets, serve to empl discord of the world and 
above vexing national problems rise grave questions of 
rnational well being. 


charac tel 


tongues 
asize the 


iaW relating to oul nite 


Need for Just and Forceful International Order 
We are haunted by the unfinished task of 
civilization which is to create a just and peaceful inte 
national order. If such a relationship between states 
is to be realized, we know its foundations will be laid 


process is the only practical al 


greatest 


in law, because lega 

ternative to torce 
The state of in 

juridical thought o1 


participating In NOSCIIILIE 


national law and of progressive 
problems of states not actually 
s is of more than academic in 
Che United States feels obliged 
lecisions of policy. I want the 
hemisphere to know that they 
that the structure 
apparently shaken, 
our civilization. 


terest 1n a world at wa 
to make far-reaching 


egal profession of this 


are being made e conviction 


of international howeve! 


is one of the most valuable assets of 
There may be diffe: es of opinion as to some of its 
particular rules, but we have conscientious effort 
policy with enlightened concepts 


entirety. 


made 
to square Our natiol a] 
of the law of nations viewed in its 


Policy of the United States 


1 Government of the 


It is the declared policy of the 


United States to 1d to England all aid “short of 
war.” At the same time it is the declared determination 
of the Government avoid entry into the war as a 
belligerent 

Che question has been raised whether the two aspects 


of this dual policy are reconcilable with law, or whether 


*Address before I rican Bar Association, Havana, Cuba, 


March 27, 1941 


May, 1941 VoL. 27 


such comprehensive aid, extended to one belligerent 
party to the express exclusion of the other, is in- 
compatible with the obligations which international 
law imposes upon a state, not a belligerent in the war. 

President Roosevelt in his Message to the Congress 
of January 6, 1941, said that “Such aid is not an act 
of war.” 

Secretary Hull and Secretary Stimson have voiced 
similar conclusions and the Committees of both Houses 
of Congress are committed to the same view. 

But weighty names and even heavier texts are found 
to contend that our only legal alternatives are to enter 
the war ourselves or to treat all belligerents with im- 
partiality. It has been asserted that international law 
forbids the United States to exchange over-age destroyers 
for air and naval bases in this hemisphere, and forbids 
us to render acts of assistance to a belligerent with whose 
institutions and cause we feel some kinship, and who 
has been subjected to aggression. 


Old Rules of Neutrality Now Superseded 

I do not deny that particular rules of neutrality 
crystallized in the nineteenth century and were codified 
to a large extent in the various Hague Conventions 
which support this view. But the applicability of these 
rules has been superseded. Events since the World War 
have rejected the fictions and assumptions upon which 
the older rule rested. To appreciate the proper scope 
of that doctrine of an impartial neutrality we must 
look to its foundations. Its cornerstone is the propo 
sition that each sovereign state is quite outside of any 
law, subject to no control except its own will, and under 
no legal duty to any other nation. 


Foundations of Old Neutrality Rules 

From this it is reasoned that, since there is no law 
binding it to keep the peace, all wars are legal and all 
wars must be regarded as just. 

This doctrine is stated by a standard authority: 

it would be idle for it [international law] to affect to impart 

the character of a penalty to war, when it is powerless to 

enforce its decisions . . . International law has consequently no 

alternative but to accept war, independently of the justice of 

its origin, as a relation which the parties to it may set up if they 

choose, and to busy itself only in regulating the effects of the 

relation. Hence both parties to every war are regarded as being 

in an identical legal position, and consequently as being pos 

sessed of equal rights.” [Hall's International Law 5th Ed., 

1904, p. 61] 


It is easy to see how an international law which holds 
all wars to be legal, and all warring nations as possessed 
of equal rights, arrives at the conclusion that neutrals 
must not discriminate between belligerents. 


Unrealistic and Cynical Assumptions 

lo the mind untutored in such sophisticated thought 
it seems to be characterized by more of learning than 
of wisdom. It does not appear to be necessary to treat 
all wars as legal and just simply because we have no 
court to try the accused. That hypothesis seems to justify 
President Wilson’s statement that “International Law 
has perhaps sometimes been a little too much thought 
out in the closet.”” Certainly the work-a-day world will 
not accept an unrealistic and cynical assumption that 
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aggression, by a state that ha 


ton Yen! 
rests on the same basis as defens igall 


‘ 


attack in violation of treaty 


Discrimination Between Warring States 


I think it was Henry Adams who complained that 
he was educated in one century and was living in 
another. All of us, even some of our international 
lawyers, suffer the same dislocation of ideas. The dif 
ference is that Henry Ada § recogni, d it some ol 
our scholarship has not caught up with this century 
which, by its League of Nations Covenant with sanc 
tions against aggressors, the Kellogg-Briand ‘Treaty fo1 
renunciation of war as an instrument of policy, and the 
Argentine Anti-War Treaty, swept away the nineteenth 
century basis for contending that a irs are alike 
and all warriors entitled to like trea nt. And this 
adoption in our time of a discriminating a titude 


y 


towards warring states is really a return to earlier and 


more healthy precepts 


Just and Unjust Wars 
The doctrine of international law in the seventeenth 
and eighteenth centuries was based on a distinction be 
tween just and unjust wars. From that distinction ther« 


was logically derived the legal duty of 


members ol 
the international society, bound by the ties of solidarity 
of Christian civilization, to discriminate against a stat 
engaged in an unjust war—in a war ul aken without 
a cause recognized by international law That duty 


was stressed by the scholastic writers in the formative 


period of the law of nations. It w voiced by Grotius, 
the father of modern international law There was, 
in his view, no duty of impartial treatment when one 


of the belligerents had resorted to war in violation of 
international law. Writing in 1625, he said: “.... it is 
the duty of neutrals to do nothing which may strengthen 
the side which has the worse cause, or which may imped 


the motions of him who is carrying on a just wal 


Interlude in International Law 
It may be argued that the nin nth century and 
the first two decades of the twentieth witnessed an in 
terlude in international law inconsistent with what went 
before and also with what was to follow. But if I read 
history correctly, there has s« 


period of time during the past th 


lom, if ever, been a long 





nturies when 


i 
states, for their own self-defense or from other motives, 
have been « ymplete ly impartial in relation to the bel 


ligerents. More often than not, at the end of wars 
there have been recriminations of s 
have thereafter been larg 
of historians as to the practice of states in the seven 
teenth, eighteenth and nineteenth centuries should not 
be overlooked by the international lawyer in so far as 
the real limits of the principles of neutrality are con- 


ea } 
activilles, which 


The testimony 


a 


cerned.? It is safe to assert that t absclute category 
of neutrality on the one hand, and belligerency on 
the other hand, will not square with the test of actual 


} 


state practice, and that, as judged by that practice 


l. $3 De Jure Belli et Pacis, 293 (Whewell ed., 1853 
2. In the seventeenth and eighteenth cer ries it was not un 





nt only. In 
in pursuance ot 
case of war. It comprised 


common to grant the righ elligere 
particular, such one-sided a 





pre-existing treaties promisin 


not only the right of passage, also deliveries of supplies and 
contingents of troops, This admissibility of ialified neutrality, 
in conformity with previous é gations, was approved by 
writers of authority, includir ng publicists like Vattel and 





Bynkershoek, who otherwise stressed the duties of impartial con- 
duct. Wheaton, the leading American writer, asserted, as late as 


or 


«/0 


there is a third category in which certai s of par 


tiality are legal even under the law ol itralily 


American Practice of Discrimination 


Even during the vogue among publicists and tex 


riters of the theory that all wars were just and all 


neutrality therefore undiscriminating, modern practic 


especially American practic shows instances of dis 
criminating, qualified neutrality. During the World 
War, after the United States had declared war on 


Germany, a number of Central and South American 


ly announced a departurs In tavor Ol 





Republics fol | 
the United States, from the obligations of impart 
Some of them, like Guatemala, El Salvador and Costa 
Rica, offered their territorial waters and ports for the 
forces of the United S ALES Others, 


lalily. 


ise ot the naval 


like Brazil and Uruguay, expressly modified their neu 
rality regulations in that direction. Uruguay issued a 
decree announcing that she would not treat as a be Llig 
erent any American nation engaged, in defense of its 
ights, in a war with states in other continents and 
Germany did not consider this decree as resulting in a 
State olf wal 

Thus, American states tendered to the United States, 
vhen in the throes of war, moral and ynomic sup 
port based on a conviction of the justi tf our cause 


and the identification of their ultimate well being with 


generous manifestation of good will for 


OUr SUCCCSS-—a 
which my countrymen and my Government will neve1 
Cease to be 
Joint Resolution of Congress enacting our Neutrality 
Act of 1939 provided except 
Section 12) shall not apply to any Am 

j 


Yared Ith Wal 


grateful and to reciprocat In fact the 


“This joint resolution 
rican republic 
against a non-American state Ol 


Cll 
states 


Effect of World War 


The experience Of the World War was 


any doctrine that all war was to be ac« ted as just 
This doctrine was revised by th Covenant of the 
League of Nations. That instrument su intially lim 
ited the right i Wal and imposed upo!l its members 
certain duties des oned to entorce t it iimitation 
Ihe Covenant of the League of Nations did not 
abolish neutrality. It did not impose upon the mem 
bers of the League the duty to go » war with the 
Covenant-breaking state. But it did lay upon them the 
obligation to adopt against the re sponsible stat what 
was theretofore regarded as unneutral conduct contrary 
to international law. To that extent it revived non 
participation combined with active discrimination 
against the aggressor and active assistance to the victim 


of aggression. The attitude of Great Britain during the 

istrated clearly 
the position created by the Covenant. Great Britain 
did not declare war on Italy At the same time she 
insisted that Italy was not entitled as a matter of law 
fulfiiment Of any 


Italo-Abyssinian war in 1935 and 1936 


to expect from Great Britain th 
obligations either of the Hague Cony yns or of the 


} } nd 














1836, that a neutral may be bound, as the res f a treaty con 
luded before the war, to furnish one of the elligerents with 
money, ships, troops, and munitions of war. Kent, another author 
itative publicist, expressed a similar view. Distinguished European 
writers, like Bluntschli, shared the same opin Even as late as 
the nineteenth century, governments occasionally ted on the view 
at qualified neutrality was admissible. In 1848, in the course of 
the war between Denmark and Germany, Great Britain, acting in 
execution of her aty with Denmark, prol ed the export of 
munitions to German During the South African War, Portugal 

complied with the obligations ot her treaty \ h Great Britain a! 
permitted the landing of British troops on | iguese territory 
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istomary rules of trality Great Britain thus 
plied the concepts of international law which logi 
resulted from s intial curtailment of the right 
ar. Great Britair 1 other members of the League 
Nations adopted lentical attitude in the course 
the hostilities | Finland and Soviet Russia. 
British Go I pplied Finland with arms 
ammunition rized the setting up in Great 
ritain of recruiting reaus for the Finnish army; 
1 it adopted otl isures clearly prohibited by 
Hague Conver 
There would be o is inconsistency in the United 
ites invoking tl I ; of a Covenant to which it 
fused adherens i I cite the Covenant because it 
th evidences and dates the changed position of both 
ar and neutral vorld’s thought. And it was 
yllowed by anotl mitment to which we were 
party 
The Kellogg-Bria Pact of 1928, in which Germany, 
taly, and Japan co inted with us, as well as with 
ther nations, to nce war as an instrument of 
ylicy, made definit outlawry of war and of ne 
ssity altered tl lent concept of neutral obli 
1OnS 
The Argentine A Wa Treaty, signed at Rio de 
Janeiro in 1933, is f the most important American 
mtributions to th of the law in the last 
ecade. It is in a rea nse a precursor of the system 
~~ consultation 1 is started at Buenos Aires in 
936. The implica f consultation are well recog 
d today 
Elihu Root and a New International Order 
In 1918, ina er to Colonel House who was then 
reparing a firs i i plan of a League of Nations, 
Flihu Root expo fundamental bases for a 
internationa He wrote in part as follows 
*The first re ny durable concert of peaceable 
ations to preve fundamental change in the prin 
The ‘ gene ipplied is that the use 
f force yone! nothe 1m tter in which only 
e two natior prima nterested, and if any 
other na . e heard on the subject it must 
I S( 1¢€ controversy 
lhe requisite f i ndonment of this view, and a 
" | cee i declaration of 
e vie that na each ot the peace is a matte 
hich conce é of the Community of Nations 
matter t n has rect nterest, and to 
nich eve p 
Che principl Mr. Root has been accepted 
by practically a the Treaty for the Renuncia 
ion of War, in ¢t Argentine Anti-War Treaty, and 
the replies to §S iry Hull's famous statement of 
fuly 16, 1937. That iple lies at the very foundation 


t our present 


Present Aggressive Wars 


Present aggress irs are civil wars against the 
international cor \ Accordingly, as responsible 
nembers of that ¢ unity, we can treat victims of 

8. Root’s letter to H ppears in The Intimate Papers of 
( nel Howse ve Charle Sevr T\ 43 See also 
essup, F if I 

Secretary Stimson’s Views 
Almost conte lv with going nto force of the 
Kellogg-Briand | me ] not self-serving, 
May. 194] Vor 7 


aggression in the same way we treat legitimate govern 
ments when there is civil strife and a state of insur 
gency—that is to say, we are permitted to give to d« 
fending governments all the aid we choose. 

In the light of the flagrancy of current aggressions, 
which are apparent on their face, and which all right 
thinking people recognize for what they are, the United 
States and other states are entitled to assert a right of 
discriminatory action by reason of the fact that, since 
1928 so far as it is concerned, the place of war and with 
it the place of neutrality in the international legal 
system have no longer been the same as they were prior 
to that date. 


Treaty Obligations Disregarded 


That right to resort to war as an instrument of 
national policy was renounced by Germany, Italy and 
Japan in common with practically all the nations of 
the world, in a solemn treaty which the United States 
helped to call into being, to which it has become a 
party, which it has been its proclaimed intention to 
make the cornerstone of its foreign policy, and whos« 
provisions it has invoked on repeated occasions as 
expressing a fully binding international obligation 
Ihe present hostilities are the result of and have been 
accompanied by repeated violations of that Treaty by 
Germany, Italy and Japan. It may be noted in this 
connection that Italy was the first state to adhere to 
the Argentine Anti-War Treaty, after the original 
signatories. 

Ihe Treaty for the Renunciation of War and the 
Argentine Anti-War Treaty deprived their signatories 
of the right of war as an instrument of national policy 
or aggression and rendered unlawful wars undertaken 
in violation of their provisions. In consequence, these 
treaties destroyed the historical and juridical founda 
tions of the doctrine of neutrality conceived as an atti 
tude of absolute impartiality in relation to aggressive 
wars. It did not impose upon the signatories the dut 
of discriminating against an aggressor, but it conferred 
upon them the right to act in that manner. This right 
they are indisputably entitled to exercise as guardians 
both of their own interests and of the wider inter 
national community. It follows that the state which 
has gone to war in violation of its obligations acquires 
no right to equality of treatment from other states 
unless treaty obligations require different handling of 
affairs. It derives no rights from its illegality 


Views of Experts 


It is not to be overlooked in this connection that two 
groups of highly reputable international lawyers have 
agreed in general with this position. I refer to the Inter 
national Law Association (especially to the Budapest 
Articles of Interpretation) and to the Research in Inte1 
national Law conducted under the auspices of the 
faculty of Harvard Law School, which, after conside1 
ing this matter, came to substantially the same view, 
with the qualification that they might be more exact 
ing with reference to the determination of the aggressor 
by a method to which the alleged lawbreaking states 
had theretofore agreed. Of course neither of these 


United States Secretary of State Stimson, in 1932, announced his 
view of the change which that Treaty wrought in our legal 
philosophy: “War between nations was renounced by the signa 
tories of the Briand-Kellogg Treaty. This means that it has become 
illegal throughout practically the entire world. It is no longer to 
be the source and subject of rights. It is no longer to be the 
principle around which the duties, the conduct, and the rights of 
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bodies spoke in relation, specifically, to conditions ex 
isting today. 


Most international lawyers will agree that where 
there is a specific legal obligation not to resort to armed 
force, where there has been a resort thereto, and where 
it has been appropriately determined that one party 
is the aggressor by a method which the aggressor has 
agreed to accept, the traditional rules of neutrality need 
not be applied. The difficulty with this proposition lies 
in the lack of means for determination of the fact of 
aggression. 


Aggression Compels Prompt Counter Methods 


There are compelling reasons why we must not 
await a judicial or other formal determination of 
aggression today. In the evolution of law we advance 
more rapidly with our concepts of substantive rights 
than with our machinery for their determination. 
Rough justice is done by communities long before they 
are able to set up formal governments. And where 
there is a legal obligation not to resort to armed force 
it can be effectuated as legal obligations have always 


nations revolve. It is an illegal thing. Hereafter when two nations 
engage in armed conflict either one or both of them must be wrong 
doers—violators of this general treaty law. We no longer draw a 
circle about them and treat them with the punctilios of the duelist’s 
code. Instead we denounce them as law-breakers. 

“By that very act we have made obsolete many legal precedents 
and have given the legal profession the task of reexamining many 
of its codes and treatises.” [The Pact of Paris. Three Years of 
Development. Address by the Honorable Henry L. Stimson, Secre 
tary of State, before the Council on Foreign Relations, August 8, 
1932, United States Government Printing Office, Washington, 1932; 
Supplement to the October 1932 number of “Foreign Affairs”.] 


International Law Association’s Views 


These codes and treatises have been and are being reexamined 
as Secretary Stimson suggested they must be, and the legal conse 
quences of the Kellogg-Briand Pact in the matter of neutrality were 
formulated in the so-called Budapest Articles of Interpretation 
adopted in 1934 by the International Law Association. They read 
as follows: 


“WHEREAS the Pact is a multilateral law-making treaty where 
by each of the High Contracting Parties makes binding agreements 
with each other and all of the other High Contracting Parties, and 


“WHEREAS by their participation in the Pact sixty-three States 
have abolished the conception of war as a legitimate means of exe! 
cising pressure on another State in the pursuit of national policy 
and have also renounced any recourse to armed force for the solu 
tion of international disputes or conflicts 


“(1) A signatory State cannot, by denunciation or non-observ 
ance of the Pact, release itself from its obligations thereunder 


“ 


(2) A signatory State which threatens to resort to armed force 
for the solution of an international dispute or conflict is guilty of 
a violation of the Pact. 


“ (8) A signatory State which aids a violating State thereby itself 
violates the Pact. 


“(4) In the event of a violation of the Pact by a resort to armed 
force or war by one signatory State against another, the other States 
may, without thereby committing a breach of the Pact or of any 
rule of International Law, do all or any of the following things: 


(a) Refuse to admit the exercise by the State violating the 
Pact of belligerent rights, visit and search 
blockade, ete.; 


such as 


(b) Decline to observe towards the State violating the Pact 
the duties prescribed by International Law, apart from 


the Pact, for a neutral in relation to a belligerent; 


(c) Supply the State attacked with financial or material as 


sistance, including munitions of war; 


d) Assist with armed forces the State attacked 


civilization befor 


became 


been effectuated on the frontiers of 
courts and machinery of enforcement 
lished. In flagrant cases of aggression where the facts 
speak so unambiguously that world opinion takes 
what may be the equivalent of judicial notice, we may 
not stymie international law and allow these great 
treaties to dead letters. Intelligent public 
opinion of the world which is not afraid to be vocal 
and the action of the American States has made a de 
termination that the Axis powers are the aggressors in 


estab 


bec ome 


the wars today which is an appropriate basis in the 
present state of international organization for ow 
policy. 


Axis Powers Have Themselves Violated Our Rights 


By resorting to war in violation of the provisions 
of the Kellogg-Briand Pact, or the Argentine Anti-War 
Treaty, the Governments of Germany, Italy and Japan 
violated a right and affected the interests of the United 
States. It was not a mere formal or theoretical right 


that was thus affected. The very basis of these treaties 


5) The signatory States are not entitled to 
quired de jure any territorial or other advantages acquired de fact 
by means of a violation of the Pact 


recognize as ac 


6) A violating State is liable to pay for all 
damage caused by a violation of the Pact to any signatory State 
or to its nationals 


compensation 


(7) The Pact does not affect such humanitarian obligations as 


are contained in general treaties, such as The Hague Conventions 
of 1899 and 1907, the Geneva Conventions of 1906 and 1929 
and the International Convention relating to the Treatment of 
Prisoners of War, 1929." Report of the Thirty-eighth Conference 
of the International Law Asseciation, Budapest (1934) pp. 66-68; 
also, 33 A.J.I-L. (Supp.) 825-826, note 1. 


1864, 


These Budapest Articles did not secure unanimous approval on 
the part of international lawyers, but they gained support from 
a majority of them. Even those jurists who felt unable to subscribe 
fully to the Budapest Articles of Interpretation were emphatic that 
the Kellogg-Briand Pact effected a decisive change in the position 
of the law of neutrality. Thus, the late Ake Hammarskjéld, a 
Judge of the Permanent Court of International Justice from 1936 
until his death in 1937, in discussing, in the course of the Budapest 
Conference, the implications of the Kellogg-Briand Pact in relation 
to neutrality, said: “You will have noticed that, except when the 
texts compelled me to use the word ‘neutrality,’ I have been 
careful to use another word: the status of non-belligerency 
I have chosen the other expression merely because I wanted to 


underline that the status of non-belligerency under the Kellogg 
Pact is not necessarily identical with the status of neutrality in 
pre-war international law.” [Report 38th Conf., loc. cit. at 31.] 


Ihe Budapest Articles of Interpretation were not disapproved by 
the United States. On the contrary, Secretary of State Stimson 
speaking before the American Society of International Law on 
April 26, 1935, said: “Our own government as a signatory of the 
Kellogg Pact is a party to a treaty which may give us rights and 
impose on us obligations in respect to the same contest which is 
being waged by these other nations. The nation which they con 
sider an aggressor and whose actions they are seeking to limit and 
terminate, may be by virtue of those same actions a violator of 
obligations to us under the Kellogg Pact. Manifestly this in itself 
involves to some extent a modification in the assertion of the tradi 
tional rights of neutrality... . 


“Even in the face of this situation some of our American lawyers 
have insisted that there could be no change in the duty of neutrality 
imposed by international law. I shall not argue this. To such 
gentlemen I only commend a study of the recent proceedings last 
summer of the International Law Association at Budapest. The 
able group of lawyers from many countries there assembled con 
sidered this question and decided that in such a situation the 
rules of neutrality would no longer apply among the signatories of 
the Kellogg Pact, and that we, for example, in such a case as 
I have just supposed, would be under no legal obligation to follow 
them.” [Proceedings of the American Society of International Law 

1935) pp. 121, 127.) 
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INTERNATIONAL ORDER 


was the assumption that, in this age of interdependence, 
all its signatories had a direct interest in the main- 
tenance of peace and that war had ceased to be a 
matter of exclusive interest for the belligerents directly 
affected. If that is so—and it is so—then international 
law provides an ample and practically unlimited basis 
for discriminatory action against states responsible for 
the violation of the treaty or treaties 

The Treaty for the Renunciation of War and the 
Argentine Anti-War Treaty, by altering fundamentally 
the place of war in international law, have effected a 
parallel change in the law and status of neutrality 
and we claim the wider rights which that change im- 
parts. But independently of that view, there is another 
sound basis for our action today. 


Doctrine of Self-Defense 


The legitimate application of the doctrine of self- 


defense and the implications of anti-war treaties go hand 
in hand. It is in these fields where perhaps the most 
important developments of international law will take 


place in the immediate future, and these are the de- 


velopments which the international community has 
sorely needed—developments in international sanctions. 
We all know that since 1928 the principle of self- 


defense has been | as an excuse for internationally 
illegal action, but we also know that there is a legitimate 
principle of self-defense in international law, which is 
one of its most fundamental principles. The standard 
of action under this principle, as under other principles 
to be applied in relation to what 
the reasonable man state) would do under the same 
or similar threatening circumstances. There can be 
no doubt that the political, territorial, economic, and 
cultural integrity of the Western Hemisphere is 
menaced by totalitarian activities now going on outside 
this hemisphere. In this situation the principle of self 
defense may most properly be invoked, and we in the 
Americas are invoking it in relation to the facts as we 
know them and as we, in our best judgment, can foresee 
them in the future. We are today putting content into 
the principle of self-defense by giving it concrete applica- 
tion which will creat important precedents. By this ac- 
tion we are again showing the fundamental soundness 
of this principle of international law, and are developing 
its implications at the very moment when we are being 
charged, in certain quarters, with ignoring or violating 
the less fundamental rules of neutrality which are, both 
in fact and in law, irrelevant to the existing situations. 


of law, is that it is 


Implementation of Self-Defense 


[he present implementation of the principle of self 
defense did not start with the Lend-Lease Bill in the 
United States. It began at the Panama Consultation in 
1939 and was developed in relation to the law of neutral- 
ity by the Inter-American Neutrality Committee at Rio 
de Janeiro, as endorsed by the Consultation of Foreign 
Ministers here at Havana in 1940. That historic meeting 
accepted the recommendations of the Neutrality Com- 
mittee and adopted the Act of Havana for the provi- 
sional administration of European possessions and col- 


5. On the initiatior f Uruguay, the American States released a 
joint declaration protesting against the military attacks directed 
against these states. They declared, in part, that: “The American 
Republics in accord with the principles of international law and 
in application of the resolutions adopted in their inter-American 
conferences, consider unjustifiable the ruthless violation by 
Germany of the neutrality and sovereignty of Belgium, Holland 
and Luxemburg.” [Department of State Bulletin, May 25, 1940, 
Pp 568.) 
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onies in the Americas. It went further and proclaimed 
the right and the duty of any signatory to take defense 
measures if the safety of the continent were threatened. 

These events have ushered into international law a 
basis upon which the United States, may legally give aid 
to the Allies in the present situation. No longer can it 
be argued that the civilized world must behave with 
rigid impartiality toward both an aggressor in violation 
of the Treaty and the victims of unprovoked attack. We 
need not now be indifferent as between the worse and 
the better cause, nor deal with the just and the unjust 
alike. 

To me, such an interpretation of international law 
is not only proper but necessary if it is not to be a boon 
to the lawless and the aggressive. A system of inter- 
national law which can impose no penalty on a law- 
breaker and also forbids other states to aid the victim 
would be self-defeating and would not help even a little 
to realize mankind's hope for enduring peace. 


International Reconstruction 


The principle that war as an instrument of national 
policy 1s uined must be the starting point in any 
plan of international reconstruction. And one of the 
promising directions for legal pepe expen is to supply 
whatever we may of sanction to make renunciation of 
war a living principle of our society. 

The only sanction that seems available in our time is 
the freedom of the right-thinking states of the world, 
particularly the states of the Western gennen jg to 
give a material implementation to their moral and na- 
tionally official judgments as to the justice of a war. 
The American States have done this officially with respect 
to the invasion of Belgium, Holland and Luxemburg.* 
\ public opinion which can express itself only in ser 
mons is not likely to restrain the aggressive propensities 
of any powerful state. If, however, that = may 
command measures short of war that are likely to pre- 
vent the success of aggression, it is certain to have some 
deference even from the ruthless. Short of war measures 
which enlightened opinion may invoke include all forms 
of moral censure and diplomatic disapproval, discrim- 
inatory embargoes or boycotts, as well as financial credits 
and furnishing of supplies and material, weapons and 
ships. These speak a language understandable to those 
deaf to the precepts alike of Christian civilization and 
of legal obligation and scholarship. 


President Wilson’s View 


After an experience that ranged from complete im- 
partiality, through “armed neutrality” and then to war 
itself, President Wilson in 1919, addressing a group of 
international lawyers, said: 

“If we can now give to international law the kind of vitality 
which it can have only if it is a real expression of our moral 
judgment, we shall have completed in some sense the work 
which this war was intended to emphasize.” 

The quarter century that followed has in my judg 
ment given to international law that vitality—the League 
Covenant began the modification of the old concept that 
all wars were just and legal. The Pact of Paris and the 
Argentine Anti-War Treaty completed the outlawry of 
war. The signatory may now in its policy express its 
discriminating judgment and its moral convictions. 

It is upon these considerations that I have advised my 
Government in the hope that its course may strengthen 
the sanction against aggression and contribute to the 
realization of our aspiration for an international order 
under law. 
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NOMINATED 


FOR 


BOARD 


OF 


GOVERNORS 






Frank W. Grinnell 





I THE mid-winter meeting 


n 
Chicago, Frank W. Grinnell, 
of the Boston Bar, was nomi 

nated for member of the Board of 

Governors from the First Circuit to 

fill the vacancy left by the death of 

George R. Grant of Boston. The 

election will take place at the In 

dianapolis meeting. Mr. Grinnell 
is a member of the firm of Hale & 

Dorr, but has retired from active 

practice. He is a graduate of Har 

vard Law School and was admitted 

to the Massachusetts Bar in 1895 

He is Editor of the Massachusetts 

Law Quarterly and Secretary of the 

Judicial Council of Massachusetts 

He has long been active in the 


American Bar Association 





Willis Smith Top: Morris B. Mitche 

Willis Smith, of the Raleigh, N. ¢ Bottom: Floyd E. Thompso 
Bar, was nominated for member of 

the Board of Governors from the 
Fourth Circuit at the mid-winter 

meeting in Chicago. The election takes place at the fall meeting at active in Bar Association matters and is Chairman of the ABA 

Indianapolis. He is a member of the firm of Smith, Leach & Ander Committee on Credentials and Admissions and a member of the 


was 4 > B: 912 ep iS 2 ate, both 
son. He was admitted to the Bar in 191 He is a graduate ) Committee on Ways and Means 


College and Law, of Trinity College (now Duke University). He 
served as Speaker of the House of Representatives of North Floyd E. Thompson, of the Chicago Bar, was nominated for 


Carolina, 1931. He has long been active in Bar Association work; member of the Board of Governors from the Eighth Circuit at the 


was a member of the ABA General Council, 1935-36; and is now mid-winter meeting in Chicago. The election takes place at the 


State Delegate for North Carolina to the ABA House of Delegates annual meeting at Indianapolis. Judge Thompson is a membet 
. . of the firm of Poppenhusen, Johnston, Thompson & Raymond 
Morris B. Mitchell, of the Minneapolis Bar, was nominated for Pt 

' , He sat on the Supreme ( 1919 to 1928, z 
member of the Board of Governors from the Seventh Circuit at ES COME OE als Com 8919 to S808, and 


the mid-winter meeting in Chicago. The election will occur at was Democratic candidate for Governor in that state in the latter 


the annual meeting at Indianapolis Mr. Mitchell is a member of year. He has long been active in Bar Association work, and was 
the firm of Cronin, Mitchell and Shadduck. He graduated from President of the Illinois Bar Association, 1933-34. He has been 
Harvard Law School and was admitted to the Bar in 1916. He is I}linois State Delegate to the ABA House of Delegates, 1939 to 1942 
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JUSTICE—MORE EQUAL AND MORE EXACT 


By JOHN C. KNOX 


Senior United States District Judge for the 
Southern District of N. Y. 





HE CALL for greater endeavor in this time of grave 
emergency, to protect ourselves by perfecting and 
increasing the efficiency of our domestic institutions 
is not without prec Often, in times of crisis, the 
American Bar has nsified its effort and its accom- 


plishment in its constant campaign to improve the Ad 


ministration of Justi 


Jefferson’s Program 


It is for the lawyers and judges to see that this is done 
in the courts of justice. 

The task is not an easy one. Lawyers, like other men 
of special learning, are prone to retain and defend the 
sometimes esoteric procedures and techniques with 
which they are familiar, even after the reason for the 
existence of those procedures and techniques has disap 
peared. The Study of the Law of Evidence undertaken 
by The Commonwealth Fund in the 1920's disclosed an 


Thomas Jefferso n his first inaugural address of eloquent example of this attitude when its research 
March 4, 1801, out a program for the preservation staff questioned lawyers as to the desirability of a re 
of democracy that is as appropriate in our present laxation of some of the strict rules dealing with dis 
danger as it was when he, as our greatest lawye1 qualifications as witnesses of interested persons in ac 


] 


statesman first states 


tions by or against representatives of a deceased or in 


Equal and exact e to all men, of whatever state or competent. About 60 per cent of those who expressed 

rsuasion, religious or political; peace, commerce, and honest he . 4 
pe ae see = opinion on the Massachusetts statute believed its en 
friendship wit! i Nations, entangling alillances with none; : ; e 
the support of the state governments in all their rights, as the actment in New York would open the door to fraud and 
most compete! strators for our domestic concerns and perjury, and would not assist in the ascertainment of 
the surest nt republican tendencies; the truth. More th: 50) ba ala f tl 7 Sl _— 

a e than 6 per cent of those expressing Opinion 

preservation of tl 9 government in its whole constitu ‘ : : 
tional vigour § t anchor of our peace at home and on the Connecticut statute considered that its adoption 
satety abre freedom of religion; freedom of the press; freedom in New York would be unwise for that reason. But 
of person under t ection of habeas corpus; and trial by ‘ . ‘ 

: when experienced lawyers in Massachusetts and Con 
juries impart hese principles form the bright : < 7 Sy 
constellation wl g before us, and guided our steps necticut were questioned as to the desirability of re 


through an age f n and reformation 
Jefferson speaks first of “equal and exact justice to 
all men.” In thes yrds he has epitomized the high aim 


of our judicial establishment. To the extent that courts 
and lawvers lose sight of that goal, they lose the respect 
of the public th serve, and correspondingly, they 


] 


weaken the demoa system of which they are a part. 


It is, therefore, the ecial responsibility of all lawyers 


taining their more liberal statutes, the answers were 
overwhelmingly in favor of their retention. 
Hostility Toward Change 
This traditional hostility of the bar to procedural 
change, despite its persistency, has recently undergone 
dramatic reversal in the Federal judicial system. In 
1938, under the leadership of the Supreme Court, the 





at all times to devote their energy and their influence Federal Rules of Civil Procedure, which are now hailed 
to the improvement of the machinery of the institutions as a land mark in the history of American jurisprudence, 
through which we strive to bring to all men, justice and are generally accepted as such by the bench and 
that is as equal and exact as can be humanly achieved. bar, were promulgated. The administration of the Fed 


eral courts has likewise experienced a momentous re 


ee Redoubled Efforts in Times of Emergency form with the establishment by Act of Congress in 
Our efforts are redoubled in times such as these, when 1939 of an administrative office under judicial super- 
the very foundations of democracy appear to be un- vision devoting its entire energies to the service of the 
ABA stable, and when violent forces are at work throughout courts. At the present time the procedure in criminal 
the the world to undermine our belief in the genius of cases in the Federal courts is also being overhauled in 
governmental struct [he building of fortresses, the the interests of efficiency. The impetus which these ac 
ne manufacture of guns, and other implements of war, the complishments in the Federal field have given to the 
me training of an unbeatable army and navy, and the pro- whole movement for improvement in the administration 
a duction of all th aterial things that are needed to _— of justice, affords an unusual opportunity for similar 
a save not only ourselves but also the men, women, and belated advances in the judicial procedure of the states 
- children across the sea who believe as we do, are, all Leaders of the bench and bar, inspired by the improve 
= of them, only one side of our program. We must also ments in the Federal system and by the extraordinary 
ind look well to our domestic institutions, in order that they present need for perfecting and defending all judicial 
ter mav become so strong and so efficient that no others institutions, are working as never before to bring about 
as can compete with them for the allegiance of our people. these long needed reforms. Lawyers throughout the 
8 *This article is the sixth published in consecutive issues of the Improving the Administration of Justice. 
Mae Journal in advoca f the program of the Special Committee on ‘The Law of Evidence—Yale University Press, 1927, pp. 65-68. | 
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country must and will rally to the support of the com 


prehensive program thus put before them 


Selection of Jurors 

One of the fields of improvement which this program 
includes and which merits particular attention is the 
method of selection of jurors. Jefferson pointed out 
that “trial by juries impartially selected,” was one of 
the beacons by which he and his associates charted the 
development of our Democracy The right is guaran 
teed by the Bill of Rights of the Federal Constitution 
and by the constitutions of the various states. It is one 
of the foundation stones upon which our system of gov- 
ernment was built. Today, jury service is the chief re- 
maining governmental function in which lay citizens 
directly and actively participate. It provides the best 
means within our experience of determining truth and 
of keeping the administration of the law in tune with 
the standards of the community. Yet in recent years 
we have had to face the fact that the system of jury trial 
is being criticized. The fundamental reason for this is 
plainly before us. Men of ability do not often enough 
occupy the jury boxes in our court rooms. The success 
of the jury system requires that good Americans, repre 
sentative of the community, should stand as a check be 
tween the citizens and their government 

Power grows by that upon which it feeds. All repre- 
sentatives of governmental power must be restrained, 
and sufficient restraint often does not come from with 
in. To guard against arbitrary abuse of power, we 
have hedged our officials with “checks and balances,” 
and nowhere more than in this is the genius of our 
founding fathers made clear. In the courts, where 
wilful power is sometimes present, the checks and 
balances very frequently lie with the jury. For this 
reason, if for no other, jurors are tremendously im 
portant. Yet juries do more than simply restrain the 
judge. They must be able to reach their own conclu- 
sions, and their verdicts can never rise above the sum 
total of the intelligence of the persons who compose 
them. 


Unwillingness to Serve 


More often than one would suppose, men of char- 
acter who might be expected, because of their intelli- 
gence and education, to be most anxious and capable 
to perform this important public service, are found to 
be the least willing to undertake it. Educated and 
experienced men, leaders of business, men of ability 
and understanding, are needed on our juries. Every- 
one realizes that their time is valuable, and that the 
three or four dollars a day which they receive as jurors 
often does not compensate them for their time. Yet, 
the welfare of democracy and the proper administration 
of justice by which they benefit are their creditors, and 
their service as jurors is a form of public duty which 
they are under obligation to perform. If they, them 


selves, are summoned into court they will expect men 


282 


of intelligence and integrity to be on the juries that 
will hear their cases. 

\ number of years ago we were told that jurors should 
be selected from among the unemployed. It was argued 
with some justice, that the jury fee would be of help 
to those unfortunate but deserving people who, due to 
the depression, were otherwise without income. My 
associates on the bench of the United States District 
Court for southern New York doubted the wisdom of 
this plan, but we agreed to try it. Its fallacy was soon 
demonstrated by experience. Juries made up largely of 
the unemployed did not dispense even-handed justic 
They showed a rather marked tendency to decide civil 


} 


cases against employers who happened to be parties to 


the suits before them. Similar results were observed in 
criminal cases, and it soon became necessary to remove 


a large number of the unemployed from the jury lists. 


Selecting Qualified Jurors 

In the Federal District Court in New York at the 
present time most of the jurors chosen are, I believe, 
well equipped to undertake their responsibilities. ‘This 
is due in large part to a persistent effort during the past 
few years to choose the names of potential jurors trom 
well considered and various sources, to inquire personal 
ly of those thus chosen and before they are called fon 
duty, as to their qualifications and their convenience 
and preferences concerning time of service, to place in 
the jury wheel only the names of persons who ar 
capable of serving if they are called, to treat those called 
with consideration and understanding, and to provid 
comfortable quarters and conveniences for the jurors 
during their terms of service. It has also been considered 
of importance that the high responsibility of the public 
duty for which they may be chosen should be held 
constantly before all prospective jurors In all this 
work the court has been fortunate to have the able and 
conscientious assistance of its Jury Commissioner and ol 
its Clerk and his deputies. The key to the problem 
lies in the hands of these men, and without their sym 


pathetic cooperation no system will be satisfactory. 


Success in Other Areas 


] 


Information has come to me that great success in the 
has been achie ved 


administration of the jury system 
in Cleveland, Detroit, and parts of California. These 


experiences show that with effort and understanding, 
our system of jury trial can become the efficient instru 
ment for the ascertainment of truth that it is intended 
to be. Constant striving to perfect this mechanism of 
the court is effort well expended. 

Democracy now faces its greatest trial. To meet it 
we are demanding sacrifices from all our people. Sure- 
ly we must not allow the very concept we are defending 
to become meaningless in action. The machinery of 
justice as we know it must be made to be worth our 
sacrifice. Only thus can we give the lie to those totali 
tarians who say that in the democracies, courts are so 
slow and inefficient that they deny justice more often 
than they assure it. 
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The Exchange, New York, 1790 


THE SUPREME COURT— 
ITS HOMES PAST AND PRESENT’ 


HE SUPREME COURT since 1937 has, at long last, 


become perma! located in a fitting home of 


i 
its own, the new Supreme Court Building, which 
s one of the finest additions to “beautiful Washington.” 
During the first century and a half of its existence the 


Court moved from quarters to another eleven 


limes. Some ol these 1 ves were caused by the shifting 
f the Capitol itself, from New York, to Philadelphia, 
ind thence to Washington; some were due to fire or 


ilterations in its qua some were due to the gradual 


completion of the Capitol Building 


As a part of the 
account of the celebration of the One Hundred and 
Fiftieth Anniversary the First Session of the Supreme 
Court, the Journal ed some material on this sub- 
ject last year (see vol. 26, pages 201, 205, 224, 226, 368, 


169, and 535),—in particular, a valuable letter from 
Robert P. Reeder 
wriginal studies in the Washington archives (76 Proc. 


author of an article based on 


Amer. Philos. Soc 1956), pages 543-96). The JOURNAL 

1. This article is due in large measure, both for its inspiration 
ind its facts, to H I mas E. Waggan Marshal of the 
Supreme Court of the I 1 States 


Present Sn 


presents herewith, “for the record,” pictures of the 
various buildings (or rooms) in which the Court has 
sat; together with a short narrative account of the 
buildings themselves. 


Exchange Building, New York—First Home 

Ihe first session of the Court was held, pursuant to 
the Judiciary Act of 1789, at the Capitol in New York 
City, the Court, under that Act, consisting of a Chief 
Justice and five Associate Justices, or six members in all. 
The Court convened, Monday, February 1, 1790, but on 
that day, no quorum was present and the Court ad 
journed. On the following day a quorum appeared, 
consisting of Chief Justice John Jay and Justices Wil 
liam Cushing, James Wilson and John Blair. The 
minutes for that day recite among other things: 

“Proclamation is made and the Court is opened.” 

The February Term 1790 of the Court lasted from 
February 1 to February 10. The August Term, 1790 
lasted two days, August 2, and 3. Both Terms were 
held in “The Exchange,” a building “located in the 
middle of Broad Street, at the intersection of Wate 
Street, north of and extending half-way across the 
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latter thoroughfare.”? The picture of “The Exchange” 


here presented is copied from the steel « ngraving which 
decorated the official program, issued by the Court, 
when the present new building was dedicated, in 1937. 
“The Exchange” which was built of brick, was finished 
in 1754. Its first floor served as a market place. The 
second floor contained a room “sixty feet long with a 
vaulted ceiling” in which the sessions of the Court 
were held. 

It appears that sessions of the State Legislature and 
later sessions of the Federal Circuit and District Courts 
were held in the building. In March, 1799 the Common 
Council ordered the “Exchange” building removed 


Thus the first chapter of our story was ended 


Independence Hall, Philadelphia—Second Home 

The Capitol of the United States was removed from 
New York City to Philadelphia pursuant to the Act of 
July 16, 1790 (1 Stat. 130) and the Supreme Court 
Term, 1791 of 
and adjourned on 
nce Hall, then 
This building which 


of course went along. The February 


the Court convened on February 7 
February 8. It was held at Independe 
House 


thereby became the second Home of the Court, is the 


known as “The State 


well-known national shrine located on the south side 
of Chestnut Street between 5th and 6th Streets, in the 
City of Brotherly Love. 
from an old print, and shows the appearance of Inde- 

Che building 


[he picture here presented is 


pendence Hall around the Colonial era 
was begun in 1732 and by 1760 “twelve thousand and 
sixty pounds had been spent on the land, tower and 
wings” of the structure. In 1816 the building and the 
square were sold to the City for $70,000, which repre- 
sented the cost of the buildings rather than the value 
of the premises, at that time 


Old City Hall, Philadelphia—Third Home 


It seems to have been understood, when the Capitol 


was moved to Philadelphia, that the Supreme Court 


would sit in the City Hall, where the ““Mayor’s Court” 
would sit. That building however was just being erected, 
and was not completed until the summer of 1791. This 
fact had forced the Court to hold its first sessions in 
2. “First Homes of the Supreme Court of the United States,” by 
Robert P. Reeder. Credit is due to that book and author for much 
of the infomation in this article. 

8. The following interesting information about these three jury 
trials has been furnished from the original files in the Clerk's office 


in Washington through the personal attention and kindness of Mr 
Waggaman, Marshal of the Court 


Georgia vy. Brailsford 

“Tuesday, 4th February, 1794 

¢ ¢ © The Jury impannelled and summoned in the above suit 
being called do now appear to wit [here are listed the names of 
the 12 jurors} And are Severally Sworn or Affirmed to try the 
ioue. © © © 
“Friday, 7th February, 1794 

© ¢ © The trial of the present Cause was this day concluded 
the Jury retired for a few minutes and on their return to the 
Bar by their Foreman, Reynold Keen, say they find a verdict for 
the Defendants.” 


286 


Philadelphia in Indepe ndence Hall, as above described 
The Term of the Court which began August 1, 1791] 
was accordingly held in the City Hall. The Court sat 
in this building until 1800, when the Capitol was moved 
to Washington. 

Ihe “Old City Hall” in Philadelphia, which is shown 
on the old print, published herewith, stood (and still 


stands) alongside Independence Hall Its cost was 


] 


partially borne by a lottery, which was authorized by 


the Act of March 27, 1789, passed by the Pennsylvania 


} 


Assembly. Advertisements for the lottery appeared in 


the press during 1790, one of them, in the “Federal! 


Gazette” of September 22, reciting that 


“Temporary alterations of the County Hall, while it subjects 
the judicial department to some inconvenience, renders it neces 
sary that the City Hall should be completed with the utmost 


expedition.’ 
Court and tl “Mayor's 


Court” shared the same Court room on the first floor, 


Apparently the Supreme 
since they sat at different times, the latter being in a 


sense the dominant tenant. At least it appears that in 


1796, when the “‘Mayor’s Court” was due to hold an 
advertised session in the Court room, the Supreme 
Court which was in session on March 14 of that year 


obligingly vacated the court room and sat for that day 


in the chambers of the Common Council, or the second 
floor of the building. 

In the City Hall, gowns seem to have been worn by 
the Supreme Court for the first time. On February 11, 
1792 the Federal Gazette noted that on th previous 
day, the “Judges appeared on the bench in their robes 
of office.” It is also of interest that jury trials were 
held in this room by the Supreme Court 
being Oswald v. New York, 2 Dallas 401; Cutting v. S. 
Carolina, 2 Dallas 415; and Georgia Brailsford, 3 
Dallas 1.8 


The Court also seems, on some occasions, to have 


the jury cases 


kept long hours for its sessions, because the minutes 


for this period recite: 


“Adjourned till seven o'clock this evening. Saturday evening, 
22nd August, 1795 


of counsel.” 


rhe Court proceeded to hear argument 


The records of the Court show that on August 14, 


1800, the Court adjourned the August Term; thereby 


writing “Finis” to its history in Philadelphia 


Oswald v. New York 

“Thursday, 5th February, 1795 

* * © The Jury are called [the Jurors names being given] were 
sworn or affirmed as Jurors. John Dunlap and David Hall were 
sworn as Witnesses. It is agreed by the Parties, that the Jury 
may give their Verdict tomorrow 
“Friday, 6th February, 1795 

The Jury find for the plaintiff, five thousand three hundred 
and fifteen dollars damages and six cents costs 


lo 


Cutting v. South Carolina 

“Tuesday Morning 8th August, 1797 

Ihe Court ordered the enquiry of damages in the Case of 
Cutting v. The State of South Carolina to be now executed at the 
bar of the Court, and the Jury being called, come to wit [Jurors 
are named] who being impannelled, sworn and affirmed Tespec 
tively, well and truly to enquire what damages the said Plaintiff 
hath sustained * * * find for the Plaintiff five thousand, five 
hundred and two dollars and eighty four cents Damages by 
reason of etc.” 
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Capitol at Washington—Fourth Home 
Phe Act of July 16, 1790 


already cited, which re 


oved the Capitol fi York City to Philadelphia, 
SO provided that ( ipitol should be transferred 
the District and } yresaid (Washington, D. C.) 
the said first Mo n December, in the year one 


yusand eight Accordingly, we find the 


irnal of the Hous Representatives for January 23, 
S01 reciting 

Leave be give mmissioners of the City of Wash 

gton to use one of is on the first floor of the Capitol 

1 for holding the } I f the Supreme Court of the 
United State 

lhe first unit ol ( | Building Washington 

ready for « by the various departments 

the gover! nt ill of 1800. We read that:* 

rhe n S g, now occupied by the Supreme 

Court nd ready { gressional tenants November 17, 

was finished I irtitions oors, and roof were 

f wv len cor la ment, first and second 

P tions it I entral portion of the 

( B [ Capitol (1900) 
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Rotunda were in place, Thornton having removed the founda 
tions for the square central court which Hallet had had the 
temerity to put in, and for which he was discharged by Wash 
ington. The basement or first story above ground of the House 
wing, now Statuary Hall, was in process of construction. 

“Judging from the relative height of windows, as shown on the 
exterior, and allowing for thickness of floors, the basement 
should have been about 18 feet high, the first story from 20 to 
The total size of the 
comple ted structure was 126 feet by 121 feet 6 inches.” 


22 feet, and the second story 14 or 15 feet 


The Capitol as it appeared in 1800 is shown in an in 
teresting way by one of the accompanying illustrations 
When the 
first time, February 2, 


Court convened in Washington for the 
1801, it met in a small room on 
the ground floor of the building. The exact location 
of the Court room at this time is uncertain. The room 
shown by illustration No. 3, ante, has sometimes been 
pictured as a room occupied by the Court itself about 
this time. This is probably an error. This room seems 
actually to have been occupied instead by the Marshall 
of the Court. 

Che growing significance and importance of the Court 
shortly after the turn of the century is shown in a stat 
ment made by the Architect of the Capitol, Mr. Latrobe 


in his Report dated Dec. 22, 1805, where he says 
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crowd of citizens that sometimes attend the Court 


“The 
disturbed the legislative proceedings of the Senate.” 


The “Floor” of the 


floor as the room of the Court. One would have thought 


Senate was on the same ground 


that the “disturbance would have been the othe1 


way about! 

These quarters of the Court were hardly appropriate 
This is proved by a letter from Latrobe 
Monroe, 1809, which 


or adequate. 
to President dated September 6, 
Says in part: 
“The Courts of the U. S. both 
. occupied a half-finished committee room, meanly furnished 


the Supreme and Circuit Courts 


and very inconvenicnt a 
Yet these were the quarters in which the Court sat for 
John Marshall took the oath of 


1801. 


eight years, and here 
office as Chief Justice, February 4, 

In 1808 the work of remodelling the west side of the 
dislodgement 


Capitol building required a temporary 


of the Court from its chambers. Accordingly, the Febru 
1808 held in the 


“formerly occupied by the House of Representatives.’ 


ary Term, was Capitol Library, 


[his was the room which, down to the removal of the 


Court to its present building, was used by the Clerk 


of the Court for his offices. In describing the “library” 


just prior to its use by the Court, the Capitol architect 
said in a report to a committee of the Senate: 


“The library above stairs, although at very 


dilapidated condition, and much too large in its present state 
for the purpose of the session of the Senate in May next, is the 


present in a 


only room in the capitol adapted to the object of your inquiry 
It is lofty and airy, and having two ranges of windows, will not 
be darkened by the blinds that exclude the western sun. I there 
fore propose to you—to remove the rough seats, benches, and 
enclosures erected for the 
court 


accommodation of the supreme 
Long’s Tavern—Fifth Home 


We now come to a little-known chapter in the Court's 
1809, 
the Capitol architect informed President Monroe as 


perigrinations. In a letter, dated September 6, 
follows: 


“During the session of the Supreme Court last spring (1809 
the Library became so inconvenient and cold that the Supreme 
Court preferred to sit at Long's Tavern 


We get a pretty picture of the Court sitting in the 
cozy tavern away from the cold of the Capitol building 
This temporary occupancy of Long’s Tavern, by the 
Court, took place during the February Term, 1809, 
which began on February 6 and lasted to March 15. 
Long’s Tavern was located on First Street between 
East Capitol and A Streets, Southeast, where the Library 
northern-most of 
1805 by 


of Congress now stands, and was the 
a row of five houses constructed in Daniel 
Carroll of Duddington and known as “Carroll Row.” 
On the night of March 4, 1809, the Inaugural Ball given 
for President Madison was held in this Tavern. Regard- 
ing this ball Allen Clark says, in his Life and Letters of 
Dolly Madison— 
“To the Ball came four hundred from hereabout and all the 
way from Baltimore 
“The small space was packed with people. Some stood on 
benches for relief. The window panes were broken to prevent 
suffocation 
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The Capitol Again—1810 


On February 5, 1810, the Court, for the first time, met 


in a Court Room designed for it, the present Law Li 
brary in the Capitol. It seems to have shared its quarter: 
with the U.S. Circuit Court, and probably the Orphan's 
David C 


Superintendent of the Reading Rooms of the Library 


Court of the District of Columbia Mearns, 


of Congress, several years ago prepared a paper on the 


4 


Supreme Court to which we are indebted for much 


interesting material and from which the following 


inventory of furniture used in the Court Room is taken 


4 bar of the Court, with seats for counsel 
Carved majogany (mahogany) chairs, square stuffed 
A mahogany table or bench with nine drawers 
A clerk’s table with pigeon-holes. 
Jury boxes capped with mahogany 
A prisoners’ box 
Iwo boxes for the crier and deputy mars 
Iwo boxes for constables 
Ten sets of spectators’ seats, not fixt 
Carpets for bench and judges’ chambe 
Book-case for the judges’ library and for records 


Several of the items listed in this inventory substantiate 


the above statement that the room was used by courts 


other than the Supreme Court. A good picture of this 


room, taken of course in modern times, is given in 


this article. 


Bell Tavern—Sixth Home 


Ihe British burned the Capitol building in the War 
of 1812, 1814. 
well built, because an unsuccessful attempt was made 


“break the 


ceiling by piling the furniture in the center of the room 


August 24, Ihe Capitol was evidently 


by the invaders to Court Room’s vaulted 


and setting fire to it.” However, the Court’s chambers 


were rendered unusable for two years. During this 


period of restoration a house was rented from Daniel 
Carroll 1814, to July 1, 1816, in 
which the session of Court commencing on February 6, 


1815, was held. 


from December 1, 


This house, later known as the Bell 


Tavern, was a four-story brick dwelling, located on 


New Jersey Avenue on the west side, between D and C 


Streets, Southeast, where the House Office Building 


Annex now stands. A letter from Jeremiah Mason, 


Senator from New Hampshire, to Rufus King, Senator 
from New York, dated December 15, 


following information 


1816, gives us the 


. Bailey, a reformed gambler from Virginia, has taken and 
fitted up for a tavern the house south of the Old Capitol, where 
the Supreme Court held its session last winter, together with the 
house adjoining 

Tavern was torn down in the 60's, and on its 


The Bell 
site was constructed the granite residence 
Butler 
present House Office Building Annex 


of General 
Benjamin F. which, in turn, was razed for the 
The Building 
was evidently poorly suited for a Court Room, because 


it was described by George Tickner, one of the leading 
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iwyers of the ti ncomfortable, and unfit for 


purpose tol was used 


The Capitol Again—1817 


Ihe Court 1 sitting in the Capitol with 
February Te s but not in its regular court 
om. We are to it the Court sat in “space as- 
med for the use o Court in the north wing of 
Capitol,” but tl cation of the space has not been 
finitely determin We are told by Mr. Means in 
paper already 1 ed to, that before the Court 
yuld sit, some met ( I heating th room had to be 
vised; and for this rpose a “ten plate stove” costing 
wenty-eight dolla installed 
By 1819 the Cou is back in its regular Court 
om, for we read National Intelligencer,” 
xy February | S819 
We are g Supreme) Court 
Room in the ¢ f reception of the 
Supreme Cot 
[The court conti » sit in this room down to 
860. It was in this 1 that the proceedings of the 
Supreme Court first ime what we would now call 
front page news.” O of the earliest cases to catch 
he fancy of the n upers was the famous Dartmouth 
College Case, i WV 1ton 518 decided in 1819. 
From about this t such journals as the “National 
Intelligencer ind Register” began the custom 
ft regularly report e proceedings of the Court, 
ach day of the J 
This room, whicl long been a part of the Law 
Library of Congres iumiliar to many of our readers. 
lt was the roo torneys with cases before the 
Supreme Court sp¢ precious hours preparing for 
heir arguments bef Court. It is almost directly 
elow the room wl next conside1 


The Supreme Court Room—1860 to 1937 


Che next mov Court was to the room which 
id long been the S Chamber, before the Senate 
1oved to its presen cation. Here the Court sat for 

more than three-qua s of a century. Here the great 
ajority of the Su Court Bar, now living, were 


admitted to practi yre the Court. Here is the room 


vhere much | been made. We are pleased to 


lis Room. It will bring 


resent a fine ph iph of 


back strong and mories to thousands of ou 


eaders 
For its Decemb«s 860, session Court moved into 
he chamber in the Capitol which had recently been 


vacated by the Senat This chamber is located on the 


ast side of the ma ridor between the Rotunda and 
the present Senate ( amber The room, with its 
olumns of native P ic marble, painted grayish walls, 

5. The Office of the Marshal of the Supreme Court, which has 
supplied much ma i s well as information about the pictures 
ised in this article ; t nable to obtain a good photograph 
of this residence. Perha me reader of this article may help to 
locate such a picture is make the album of the Court's 
Homes more complete 


May, 194] Vo 


mahogany furnishings and background of red drapes 
and carpets, presents a picture of such simplicity in 
contrast to the new Court Chamber, that the impression 
is one of a drawing room rather than a hall of justice. 
In this chamber the Court held sessions, with two 
exceptions, until removal to its present quarters. On 
November 6, 1898, an explosion of illuminating gas 
wrecked the environs of the Court Room with the result 
that the sessions of November 7th to 14th were held in 
the Senate District of Columbia Committee Room. 
During reconstruction of the Court Room the October 
Ferm of 1901 was held in the Senate Judiciary Com 
mittee Room. On December 9, 1901, Court returned 
for the balance of the Term to its own chamber, where 
it remained until its final session in the Capitol on 


June 3, 1935. 


Present Home 

On October 7, 1935, the Supreme Court held its first 
session in its newly completed home across the plaza 
from the Capitol. This edifice, located between Mary 
land Avenue, East Capitol, First and Second Streets, 
Northeast, is on part of the site where for many years 
stood the old brick Capitol, constructed to house 
Congress after the burning of Washington by the British 
In this old brick Capitol building the sessions of 
Congress were held from December 8, 1815, until 
December of 1819. During the Civil War it was used 
as a prison and shortly thereafter was converted into 
three residences, one of which was presented by Cyrus 
W. Field to his brother Mr. Justice Field. In it the 
Justice lived for many years. These residences in turn 
were razed, making way for the present beautiful marble 


courthouse. 


Two Celebrations 


On February 1, 1940, the Supreme Court celebrated 
the 150th anniversary of its first meeting in New York 
City. The ceremonies of that occasion are recorded at 
length in the Journal for March 1940. A lot of wate 
has run under the bridge since the organization of the 
Court in 1790. Perhaps the record of an event as it is 
described in the “United States Gazette” for Monday, 


February 7, 1790, is worth setting out by way of con 
trast. We read there: 


“On Monday the Grand Jury for the United States [for the 
District of New York] gave a very elegant entertainment to 
the Chief and Associate Justices, the District Judges and the 
Attorney General, at Fraunce’s Tavern in Courtland Street. The 
liberality displayed on that occasion and the humor which 
presided gave particular satisfaction to the respectable guests 
After dinner the following toasts were drunk.” 


Here follows thirteen toasts, of which the first and 
second were to “The President” and “The Vice Presi- 
dent,” and the third was to “The National Judiciary.” 

Since its creation by the Constitution in 1789, the 
Supreme Court of the United States led approximately 
one hundred and forty-five years of nomadic life, but, 
at last, it has a permanent home of its own. 


U. A. L. 
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LEADING ARTICLES 
IN CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Criminal Law 

The Model Sabotage Prevention Act, by Sam Bass 
Warner, in 54 Harvard L. Rev. 602. (February, 1941.) 

Ihe 1918 U. S. wartime sabotage law was amended 
last November so that it could be used under present 
conditions. But this is not adequate to meet the needs 
of the nation. Therefore it is argued that the state 
legislatures should pass the Model Sabotage Prevention 
Act. ‘This Act was drafted by a committee appointed 
by the Federal-State Conference on Law Enforcement 
Problems of National Defense. This legislation is needed 
because sabotage is a comparatively new instrument of 
national aggression and saboteurs usually must be 
punished for committing another crime. Most fre- 
quently, this crime is malicious mischief, the prosecu- 
tion of which, however, is handicapped by several ob- 
stacles. There is an answer to this argument and it is 
written by Lee Pressman, D. William Leider, and 
Harold I. Cammer. At the outset they appear to make 
a good point, viz: “Since national defense is most 
appropriately a matter for federal legislation and one 
confided to Congress by the Constitution, it would seem 
that the prevention of interference with defense should 
most appropriately be left to the Federal Government.” 
But they are not satisfied with the recent federal legis 
lation. Both this and the Model Act, they fear, “will 
stage a setting for a blitzkrieg on labor and other groups, 
and effect a sabotage of the constitutional liberties of 
the American people.” The critics also argue that the 
enforcement of sabotage legislation deserves a cen- 
tralized control in the Department of Justice at Wash- 
ington. From this point the critics descend to a stump 
speech for labor and it is very much like the usual 
stump speech that the capitalists make when they face 
pro-labor legislation. They would solve the problem, 
if there is one, by enacting and initiating labor's pro- 
gram of legislative and executive action. Give organized 
labor everything it asks and there will be no sabotage 
in dear old U. S. A. 


Government Business 
The Conduct Of Business Enterprises By The Federal 
Lilienthal and Robert H. 
Marquis, in 54 Harvard L. Rev. 545. (February, 1941.) 
After a brief survey of the extent to which the national 


Government, by David E. 


government has and is participating in business enter- 
prises, there is extensive consideration of the manage- 
ment of government business, its public control, financ- 
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ing, and taxation. There is a plea for the government 
corporation as the best method of carrying on these 
business activities. “The corporation, as distinguished 
from a governmental bureau, is more likely to secure 
freedom from political control of the business ente1 
prise. It may be financed by a different method than 
an annual appropriation which offers little incentive 
to show a balance of unexpended funds at the end of 
the fiscal year. A different method of accounting than 
through the General Accounting Office is desirable. 
[his office does not give a business man’s audit but 
decides the legality of expenditures according to the 
interpretations of the Comptroller General. Business 
efficiency requires the selection, promotion, and removal 
of employees on a purely merit basis. However, it is 
desirable to avoid “those disadvantages of a rigid civil 
service system which spring from too much uniformity 
due to too large a unit of administration.” The govern- 
ment corporation needs freedom in making purchases 
and freedom from rigid regulations concerning bids and 
the acceptance of them. It should be liable for its torts. 
I'he ordinary method of providing initial capital for a 
government corporation has been by the issuance of 
capital stock subscribed in whole or in part by the gov- 
ernment. This method seems necessary in most cases. 
Should the bonds of such a corporation be guaranteed 
by the government? Opinions differ but most American 
writers oppose it as likely to involve too much legislative 
control over corporate affairs. Also government credit 
may be endangered. The corporation should have the re- 
sponsibility for meeting its fixed capital charges. When 
the national government engages in business sometimes 
there is a loss of revenue by state and local tax units. 
No general policy has been established for the solution 
of this problem. Any such policy will be subject to 
considerable variation and payments by the national 
government need not continue beyond a period neces 
sary for state and local governments to make necessary 
adjustments. 


Law and Economics 

Financial Democracy, by Cyrus S. Eaton; For a Free- 
Market Liberalism, by Henry C. Simons; Bottlenecks 
(Union-Made Included), by James Angell McLaughlin; 
in 8 University of Chicago L. Rev. 195, 202, 215. 
(February, 1941.) 

Eaton reviews a collection of addresses made by 
Commissioner William O. Douglas, now a justice of 
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Supreme Court. Pleased with their contents, the 
viewer states some of his ideas 1) Finance should 
the servant, not naster, of commerce. If it is 
e master, econ ss is sacrificed. (2) Regional 
ance, with per! ederal Reserve System as a 
del. should be « 1 to offset the monopoly of 

New York bank SES }) Competitive bidding 
rr securities I f a monopoly for favored 
inkers handed di veneration to eeneration, 
advocated. Si ) nks well of Thurman Arnold's 


atest book even points out that “hokum and 


ngaging half-trutl present. Broadly interpreted, 
he book “is an plea for restoration of tree 
iarkets in tl { states However, it is not 


xpected that a la manent solution of monop 


ly will be eff present procedure or under 
xisting legislation. Our corporation and patent law 
eds complete o iuling The labor monopoly 
hould also be a But these are questions that 
{rnold would b ise to raise Yet, “the great 
leological confhi yf ft modern period is (was?) 
vetween English irket liberalism of the early 
9th century al 1 German politico-economic creed 
which stressed ntrol of economic life and in 
lustrial develop G any never accepted English 
liberalism; and best scholars rarely understood 
Adam Smith y Bentham and the tradition 
of thought id h them. On the other hand, 
the German oc always congenial to our own 
powerful munorit king special favors from the 
State, and to ho lived by such dispensa 
tions.”” Accord McLaughlin, “Arnold is doing 
in important pl work and doing it well, prob- 
ably better that ver been done before.” Yet 
e is highly criti his book Ihe fact seems to 
be that Mr. A temperamentally incapable of 
aking an ac ment 


Bitun ( P l est, by Eugene 
V. Rostow; ( The I 1 Demurrer, by 
Walton H. Ha J ler in Demurrer, by Eugene 
V. Rostow, 1 L. Jour. 543. (February, 1941.) 
Seventy-eight pa »f thoughtful and informed writ- 
ing on a com problem! Says Rostow: The 


Bituminous Coa yf 1957 Is an experiment that 
failed and it yt be rene’ Over-production 
nor overcapacil uctorily explains the depression 
in the coal ir luring the twenties. Rather, the 
chief factor wa isgle for business between the 
unionized nort] ields and the newer, not unionized, 
fields of West \ 1, Eastern Kentucky, and Virginia 
Even though tl NRA “was one of the two or three 
major calamiti New Deal,” still it resulted in 
almost complet nization of the coal miners. What 
is wrong wit! is administered? (1) It is a costly 
experim¢ nt zes the status quo as of 1937, 


thus restraini! ition and shifts in the distribu- 


MAY 94] 


tion of business. (3) The price fixing policy is not 
adapted to the needs of the coal industry since it does 
not provide for control of production. What is desired? 
Answer: a steady increase in the total output of the 
goods and services that people want. How secure the 
desire? “Government spending and an imaginative en- 
forcement of the anti-trust laws; these two together are 
twin weapons of great power in the struggle for expan- 
sion.” Hamilton replies: “although I am quite in accord 
about objectives, | am compelled to demur to the plan 
of salvation.” The bituminous coal industry is distinc 
tive. The largest expenses are for wages and freight. 
Ihe first is subject to collective control by the union 
and the other is regulated by the Interstate Commerce 
Commission. The necessity for the third price control, 
provided in the Coal Act, seems apparent. But Ham 
ilton is filled with caution. To him both coal control 
and the spending program are novel; “neither has as yet 
hit upon just that detail of policy through which its 
objective is to be gained.” Yet there is faith that the 
Coal Act “points a way. It is a step toward a policy for 
a vital natural resource.” Rostow responds: Wage fixing 
is undertaken for the social protection of the worker 
and that policy should go forward. Freight rates are 
the charges of a monopoly and control over them is 
needed for reasons that do not exist with highly com- 
petitive coal prices. So there is no proper analogy for 
fixing coal prices. Neither does a higher price for coal 
promise conservation. The way to obtain conservation 
is through detailed mining regulations and inspections. 


Our "Second Language” 
[Lawyers generally have a growing interest in South 
America and therefore in the Spanish language. Young 
lawyers entering Government service find a knowledge 
of Spanish demands a premium. Accordingly the follow- 
ing item, clipped from the Chicago Daily Law Bulletin, 
and by it taken from the New Orleans Times Picayune, 
will be read with interest.—Ed. | 

“What the National Catholic Educational Association 
was told here about the urgent importance of concen- 
trating on the Spanish language and Spanish-American, 
or Latin American, history in college and university 
instruction, applies just as forcibly to all religious and 
secular educational institutions, and to high schools of 
every character. The advocate, the Rev. William F. 
Cunningham, C. S. C., general vice president of the 
association, is a native of Wisconsin and a member of 
the faculty of Notre Dame University in Indiana, but 
he has apparently a clearer conception of the needs of 
Pan-American relations in terms of spoken and written 
communication than many educators who reside on the 
threshold of central and southern America. 

‘Spanish must become our second language, as Eng- 
lish is already accepted as the second language in the 
schools in many of the Spanish-speaking countries,’ 
said the Rev. Mr. Cunningham. To that, amen.’ 
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Criminal Contempts 


HE OPINION of the Supreme Court of the United 

States in the Nye and Meyers case is likely to rival 

the Erie Railroad case in the extent to which it is 
discussed. 

The case is reviewed in this number. It is therefore 
only necessary here to say that persons acting in the 
interest of the defendant in an action for alleged wrong 
ful death, plied the plaintiff with liquor and importuni 
ties and by this “improper conduct” caused him to 
sign and mail to the district judge a letter stating that 
he desired to have the case dismissed. He was also 
persuaded to sign a final report as administrator to the 
end that he should be discharged and become disquali 
fied to carry on the litigation 

Ihe acts which constituted that “improper conduct” 
were all done more than one hundred miles away from 
the court house where the action was pending. The 
letter to the judge and the final administrator’s report 
reached their respective destinations. The Supreme 
Court reversed a judgment of the Circuit Court of 
Appeals which had affirmed a judgment of the district 
court imposing a fine for contempt of that court 

Since the litigation is still pending and the last word 
has not yet been said, it will of course be clearly unde1 
stood by lawyers that nothing herein contained is to 
be taken as an expression of approval o1 disapproval 
of either the prevailing or dissenting opinion. The sole 
purpose of the discussion is to promote the considera 
tion of some of the important questions involved. 

It should first be observed that the action taken to 
punish the wrongful conduct shown by the record 
under review, was founded upon a provision of the 
Federal statutes. It did not involve the exercise of any 
of those powers vested in the court at common law or 
by statute, to enforce obedience to their orders by con- 
tempt proceedings in civil actions. The scope of the 
There 
has been some confusion as to the distinctions between 


opinion is confined to “criminal contempts.” 


civil and criminal contempts and _ the opinion renders 
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a distinct service in making those distinctions clear. On 


this point there was no dissent. 

Ihe opinion does not deprive the courts of all powei 
to punish summarily criminal contempts. If an evil 
doer, in the presence of the court, tampers with wit 
nesses, jurors, or parties, he can still be summarily dealt 
with and the evil designs thwarted without the delay 
and uncertainty of an indictment and criminal prose 
cution. 

It cannot be denied that a literal interpretation of the 
statute lends support to the conclusion of the majority 
that the words “‘so near thereto as to obstruct the admin 


istration of justice” connote “physical proximity 


On the other hand, however, the dissenting opinion 
of Mr. Justice Stone, in which the Chief Justice and 
Mr. Justice Roberts concurred, derives from the same 
words a connotation of causal relationship 

[he act of Congress here involved, to which learned 
judges give such various interpretations, arose out of 
the following circumstances. As a result of alleged arbi 
trary and oppressive conduct of a district judge, more 
than a century ago, and because of the disclosures in th 
proceedings for his impeachment, in which the judg 
was found “not guilty,” the House directed its Com 
mittee on the Judiciary ‘to inquire into the expediency 
of defining by statute all offenses which may be punished 


as contempts of the courts of the United States and also 


to limit the punishment of the same As a consequenc 
of that action the statute of 1789, which was little mors 
than declaratory of the common law, was amended 
March 2, 1831 and has remained as then enacted with 
out change in the respects here involved 

It now seems that from the language employed by 
Congress in the Act of March 2, 1831, conse quences may 
have followed other than the definition of offenses 


which may be punished as contempts and the limitation 
of punishments 


Perhaps Congress may have intended to limit the 


right of the court to punish summarily, only thos 
criminal contempts actually and openly committed in 
the presence ol the court, the immediate re¢ pression of 
which is necessary to preserve order and deco during 
the sessions of courts. It is possible on the other hand 


that Congress did not intend to draw aistinctions 
between one who bribes a witness in court and one 
who bribes him before he reaches the court room 


Perhaps all criminal contempts should be punished 


only by indictment and prosecution with the right of 
trial by jury or perhaps such a change in the law might 


sometimes reduce the judicial department to a condition 
of impotency. 

Would it not be desirable that Congress should now 
clarify the statute pertaining to contempt proceedings 
and thus remove the doubts in which that suDJeCct 15 
obscured? If that task is undertaken it will be wiss 
to respect and leave undiminished, so much of the 
ancient and inherent power as is necessary for the 


prompt and efhcient administration of jus 
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CONGRESSIO? \FFAIRS 


respective Houses “did not arrive in 
his City until Monday the 6th in 
stant \ joint session of the two 
houses was organized that day, and 
the article continues 

[he votes of the Electors chosen by the 


everal States were then opened and counted 


d were as follows, viz 


George Washington 69 votes” 
John Adams 14 votes’ 
John Jay 9 votes” 
John Rutledge 6 votes” 
There were 8 other candidates who 
received scattering votes. These fig 
ires contain historical facts which 
are probably not generally known 
It also appears in that article that 
among the Senators was Oliver Ells 
worth, from Connecticut 
Future Chief Justices 

For lawyers, the interesting fact 
isclosed by this record is that among 
the candidates who ran against Gen 
ral Washington, for first President, 
ere two men whom he afterward 
ippointed the first and second Chief 
Justices—John Jay and John Rut 
eage Also, lawyers note with pride 


first Senators was the 
\ct 


By partment 


hat among the 


architect and draftsman of the 


the Judicial 


creating 


Ellsworth, who later became 


Chief 


yrtrait adorns the cover of this issue 


Olive: 


third Justice, and whose 


f the JOURNAL. 


Judiciary Act of 1789 


We come now to an account of thi 


diciary Act, which as all lawyers 
know created the Judiciary Depart 
ent of the Federal Government 
for many reasons it is perhaps the 
ost famous as well as most import 


single piece legislation eve 


ot 
j 


acted by Congress. It is significant 


to know that a bill for that purpos 
became the very first order of business 


n the Senate, after the President and 


\ President were declared elected 


[his is proved by the “Journal of 
Senate” which is printed in ab 
act form in the “Gazette vol. I, 
220). The first paragraph of the 
Senate Journal reads 
Tuesday, April 7, 1789 
I Senate proceeded to elect a door 


Mathers chosen 
Ordered Ellsworth [and 7 others 
named] be bill 


for organizing the Judiciary of the United 


and James was 


That M1 
a Committee to bring in a 


keepe! 


States.” 


Debate on the Bill 


For some reason, which is unex 


plained, there is no summary or even 


reference to the debates of the Senat 


given in the “Gazette,” for thes« 
early years. [his is true not only of 
the Judiciary Act, but of all othe: 
matters. The debates of the House, 
on the other hand, are regularly 
given, either in summarized or ex 
tended form There was evidently 


great popular interest in the proposed 
Judicial Departme nt, because the ce 
bates on this bill are set out at greater 
length than for any other Act passed 


I he 


1789 devotes 


by the First Congress “Gazette 


for October 29, and 31, 


10 full pages of newspaper size to 
this debate. Lawyers and others in 
terested in the history of the Act will 
find these pages of the “Gazette” full 


ol interest. 


The Judiciary Act was “approved 
September 
full in the 


and 8 of 


by President Washington, 
o4 


“Gazette” 


1789. It is printed ir 


for November 7 
that year, and covers two larg: pages 


ol No other Act 


First Congress received anything like 


fine print. of the 


that space or attention 


Organization of the Supreme Court 


The next item of interest in the 
Gazette” concerns the organizations 
of the Supreme Court itself, and is 
found in the issue of February 3, 
1790. This is a matter which ts dis 


cussed at anothet place in this issue 


| See p 285. 


J 


of the Journal. 


Such is the “story” of the begin 


nings of the Judiciary De partment of 


the Federal Government. As lawyers 


well know, the Constitution itself left 


the matter of the Judiciary Depart 


ment largely open. It was up to Con 


gress and to the Court in 


Supreme 
to frame and build that 


of 


its OWN Way 


Government 


U. AT 


third branch oul 
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THE SITUATION OF THE LAWYER IN GERMANY 


By ARNO A. HERZBERG* 


Nazi Rule and the Lawyer 
HE PROFESSION of law 


had grown in Germany during centuries of struggle 


down to recent times) 


against autocracy and the almighty power of th 
state. Now Germany has been turned into a totalitarian 
state which means a much more intensive and stricter en 
forcement of the rule of the state over the individual; 


and a much more intensive penetration of all social rela 
tions than the pre liberal state of the 17th and 18th cen 
character of this 


turies ever was able to exercisé he 


new autocracy, the very nature of this state which claims 


limitless person and 
affected the 
W here 


property, where 


an absolute and power over the 


property of all its citizens, has deeply 


institution of the lawyer. The question arises 


there is no protection of person ar 


there is no free speech, where the state is able to do 


everything and to command everything without being 


restrained by constitution or law—what is the profes- 


sion of a lawyer good for? Is there any place for the 


lawyer in the totalitarian system? 
Eight years of Nazi rule have shown that the lawyer 
cannot be left untouched by a change in the funda- 


semi offic ial he 


As a 


fate of the stat 


ments of the state. is closely con- 


nected with the \ change in govern 


ment can question his very existence 


Prior Difficulties 


There is no doubt that even before the Nazis came 


to power, the lawyers in Germany wert faced with 
grave problems which originated in the years of the 


crisis culminating in Hitler's 
difficulties 


economic and spiritual 


victory. The crisis of 1929-32 caused many 


to an increasing number of lawyers. Incomes decreased 


although the number of cases in the courts grew steadily 


to an unprecedented scale. Most of the plaintiffs and 
defendants could not afford any { [he cost of the 
advice and assistance of a lawyer was, by law, con 
sidered as belonging to the facilities state has to 
keep at the disposal of its citizens herefore the state 
paid the lawyer but naturally on a very reduced scale 
This shift in the income of the lawyer due to unem 


ployment and impoverishment, together with an increas 


ing number of laws which excluded the lawyer from 
pleading in special courts (as the lower courts dealing 
with labor disputes and the ever growing number of 
lawyers, all seemed menacing to the profession. The old 
er lawyers did not know, despite their experience, of any 
remedy 
*Now a resident of the United States, in New Jersey. Studie 

law, economics, sociology and journalism at Universities of Berlin 
and Heidelberg, Germany. J.U.D. Heidelberg (1931 Practiced 


law in Germany, but was forced to abandon career as a lawyer ir 
April 1933. Came to this country in September 1938. Declared 
immediately intention to become an American citizen. At present 
employed in a manufacturing compan 
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Hitler Stops Study of Law 
Hitler took after his 


accession to powel to stop the flow of students from 


It was one of the first steps 


the high schools to the universities and, later, practically 


to block admission to the bar. After the new regula 
tions of this sort became effective, only 16 lawyers were 
admitted in Berlin during the whole year of 1936. 


Moreover the lawyers got rid of the competition of all 


those who ever had defended communists in court or 


were in favor of the old regime. Besides that all Jew- 
ish lawyers, with the exception of those who had pat 


Wo! ld 


were admitted to the bar 


War as front-line soldiers or 
World 


ousted. Even these exceptions were cancelled some years 


ticipated in the 
before the War, were 


later, and the whole profession was cleared of Jc ws 


Conservative Lawyers Approved of Hitler 
Most of the 


Berlin, to 


lawyers belonged, at least outside ol 
They liked the 
They did not 


numerous young lawyers who had turned 


conservative circles. way 


Hitler handled their problems. mind 
the fact that 
Nazi 


prote ssion to become 


1 


when they studied at the universities, left the 


1 


state officials. For years these 


again, that 


old lawyers had repeated over and over 
the future of the 


whole - profession was hop less and 


the time bound to come where the young lawyers 


had to turn to other occupations. It was a tragic situa- 


tion. When the lawyers advised their young colleagues 
to stay away from the profession, because things were 
hope less, they did not intend to arouse these yo ing men 
toa political and professional change. But ne rtheless 
that was the result, and it was a change which was so 
thorough that the profession of the lawyer in its usual 
sense is dé ad in Germany today 


Legal Profession Is Dead 


Nazi-Germany has, step by step, decreased the in 


I 
] 


fluence and the activities of the lawyer and it has been 


clearly shown that there is no place for the lawyer as 


a product of Liberalism in a totalitarian system of state 


autocracy. The older lawyers, at first 


Hitler took, 


fact that they are superfluous. The lawyer today could be 


sO ple ased with 


the measures have become aware of the 


eliminated in Germany without hampering the ac- 


tivities of the courts or the economic life of the nation 


Court Activities Reduced 


To begin with an outstanding fact: contrary to the 
time before 1933 the number of cases has so enor 
mously decreased in the years of rearmament and de 
velopment of a war economy that the courts have 
actually nothing to do compared with that time of 


the economic crisis. This is due to three reasons 


1) The totalitarian state regulates the nomic life 


so completely that every businessman has his orders 
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y w to act and lo Che regulations of the 


rman war eco! brace everything. There is 


ta single sphe1 ities, even the seemingly neg- 
ible ones, left h a regulation and rationing. 
gulation and 1 ire supervised by professional 
yanizations wl i-ofhcial or official char 


ter, established f kind of business 


2) ‘These pro rganizations have the powe1 
arbitrate ca then bers so that less 
. ses come to { to bD noted that the 
: ” nd of men col n former times, 
. isinessmen, peasa nd artisans, are within the 
: 
, amework ot s I7Zatllol 
= }) On accour ! ilation and rationing of 
7” iterials and 1 we find today in Germany 
- smaller number « nessmen and industrialists. A 
7 ift within tl has taken place. Business 
m who had t vn 1 ir stores for lack of 
, rchandise ¢ beca workers, themselves 
if shorta i war et ny produced an 
imination ol market; and the worker can 
yf e sent anywh led with or without his family 
*y Nazi Economy Irons Out Disputes 
I [he tota 1S tendency to iron out 
d ull complica I col ‘ Just during 
his wal established to 
s¢ ze cre i courts and to 
i re cre claims if the 
btor is i Besides these new regulations of 
rs he govern I naturally iminate the lawyer, 
ta t is the poll Nazi art 1 the backbone ol 
’ he Nazi Stat 1 iw yt and the court by 
ts Own ins I since 1933 the Nazi Party estab 
" ished s Ca l lest I over the whole 
Unt Th itions a supposed to he Ip the 
, ittie Man Il ind » settle cases outside of 
al courts Ma 11 ! were absorbed in 
lls Organiza sloyees like any 


Effect on the Law Itself 


1 It is a big nh has taken place. Not only 
» lar as Ul i concerned, who 
finds his sphe ne rtailed in every respect. 
He has to yal lation, too, if he 
ynsiders 1 n the German view, the 
Fuehrer alo1 sou f law and his stat 
ents and sp ii to il interpretation 
vf the exist 0 I 4 ha to read these 
speeches ind ad . is ireiu aS a laW He 
has to acqua slation which is 
irned out b mach if vh gear. He has 
to know tl I l 1) | h has not been 
hanged so fa new steadily changing laws in 
the formulas of 1 I octril! t is the aim of the 
. awyer to outs ven the court 
in the applying rormulas Therefore, we find 
sentences ire clearly political. Be 
fore Hitlez | lawyers complained 


that the laws were changed too often and the outcome 
of a case uncertain in every respect. ‘They missed the firm 
authority of the courts. Today the lawyers have stopped 
complaining. Judges and lawyers, eager to see to it 
that their personal position is not endangered or thei 
advancement hampered by lack of thoroughness in 
carrying out orders of the Nazi Party are aware that 


any criticism is not possible. If they are Nazis—and 


most of them are—they approve existing conditions; 
if not, they are forced to keep quiet because the German 
Secret Police 


disapproval, not to speak of the professional organiza 


(Gestapo) would not admit any kind of 
tion of the lawyers which is able to de prive any lawye1 
of his license. The Gestapo plays an important part 
in the life of a lawyer. The Gestapo is at the same 


time persecutor, judge and lawyer. The Gestapo 


interferes with everything. Inside of Germany the 


Secret Police is the true ruler. 


Unpublicized Restrictions 
Ihe lawyer is forbidden by law to assist Jews. But 
he is hampered in more than one way by regulations 
which are not published but which are only known to 
American lawye1 


members of the bar. It is hard for an 


o be lic ve 


what an atmosphere of personal ambition, 
fear, and mimicry, dominate the life of a German lawyer 
No German 


where any political question is involved. In Germany 


lawyer would dare to advise any client 


the most innocent question can be turned political. No 
German lawyer would dare not to comply with the 
doctrines of the Nazi Party, and even in his private life 
not to obey the official orders. The lawyer takes part in 
rallies. He has to shout as everybody has and he has to 
give up his personal feelings if the orders of the Nazi 
Party or his professional organization demand that 
(ny other view is a crime against the German people 
Even in court the lawyer has to see to it that these 


written and unwritten regulations and doctrines ar 


exercised. In each sitting of a court where cases with 


“political” aspects come up, agents of the Gestapo ar 


present. If a sentence is not satisfying to them, they 


step in, arrest the persons involved before the eyes ol 
the judges and correct any sentence by means of the 
concentration camp. The most famous case of that sort 
is that of Pastor Niemoeller who was acquitted by the 
court before whom he was tried, but taken to a concen 


If the 


Gestapo asks for an acquittal, every party “renounces”’ 


tration camp alter the acquittal became eflective 


his claim or even does not bring it before the court 


Profession of Law Ruined 

Under such circumstances where the courts are super 
fluous, the lawyer is superfluous, too. No wonder that 
the profession is declining in numbers and in influence 
[here is no use for a lawyer in Germany. The totalitarian 
state can do without him. Where freedom of speech and 
freedom of the individual are abolished, there is no room 
for a lawyei 


If one profession in particular was ruined 


by the Nazis, it is the profession of law 








REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Courts—Proceedings for Contempt. Power to Punish 


Under Section 268 of the Judicial Code the power of a district 
court to punish summarily for indirect contempts does not extend 
to acts of misbehavior performed at a place remote from the 
presence of the court. The qualifying words of that section “or 
so near thereto,” i.e., so near to the presence of the court, as to 
obstruct the administration of justice, are construed as connoting 
a geographical or physical proximity rather than a causal rela- 
tionship. 

Nye i United States, Adv Op ; 61 Sup Ct. Rep 810, 
U.S. Law Week, 1280. (No. 558, decided \pril 14, 1941) 

By a divided bench, the Supreme Court reversed 
a summary adjudication of contempt rendered against 
the petitioners by a District Court, under Section 268 of 
the Judicial Code 
committed arose from acts of thé petitioners in inducing 
feeble 
sign papers for the dismissal of an action for the death 


The 


petitioners induced Elmore to act by the use of liquor 


he contempt found to have been 


one Elmore, an illiterate, in mind and body, to 


of his son through the use of certain medicine. 


and persuasion. These acts all took place more than 100 
miles from where the trial court was sitting 
The respondent, Guthrie, who had been appointed 


by the trial court to represent Elmore, moved for an 


order to show cause why the petitioner, Nye, should 


not be attached and held for contempt. Both petitioners 


answered, and after hearing they were found to have 
engaged in “misbehavior so near to the presence of the 
court as to obstruct the administration of justice,” and 
were fined. 

An appeal was taken to the Circuit Court of Appeals, 


which afhrmed the judgment. 


On certiorari, the Supreme Court first considered 
certain procedural questions. The first of these was 
whether this was a civil or a criminal conte mpt. It con 
cludes that it was criminal [he next question was 


whether the case was governed by the Criminal Appeals 
Rules, and the Court holds the appeal was not gov 
erned by those Rules. Finally since this ruling means 
that the appeal was governed by Section 8(c) of the Act 
of February 13, 1925, the question was presented whether 
the Circuit Court had jurisdiction to decide the merits, 
in the absence of an allowance of the appeal. On this 
question the Court was equally divided, so that the 
Supreme Court found it necessary to consider the merits. 


On the merits, the majority, in an opinion by Mr. 


Justice DouGLas, voted to reverse the judgment. The 
opinion reviews the legislative history of Section 268, 
and stresses that the intent of the legislation was to 
curtail the exercise of power to punish for contempt, 


Act of 
for the legislative definition, which was adopted in 1831, 


which was undefined under the 1789. The need 


*Assisted by JAMes L. Homire and Letanp L. To_tMAn 
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had been dramatized in the impeachment proceedings 
against Judge Peck in that year for his punishment of 
one Lawless for publishing a criticism of one of the 
Judge’s opinions in a case which was on appeal. Toledo 
United States, 247 U. S. 402, 


discussed, and occasion is taken to criticize the 


News pape? Co. v. is also 
doctrine 
there eX presse d of a “reasonable tendency” to obstruct 


pustice, which doctrine tends to impail the effort of 
Congress to limit the power to punish summarily for 


contempt. 


In view of this legislative and judicial background 
the majority considers the statutory language which 
sanctions contempt proceedings for misbehavior in the 
presence of the courts “‘or so near thereto as to obstruct 


Phe 


thereto” are construed to be geographical rather than 


the administration of justice words “‘so near 


causal in their effect. On this point Mr. Justice Douc- 


LAS Says: 


history, we come to the construction of Section 


Mindful of that 
268 of the Judicial Code in light of the specific facts of this case 


lhe question is whether the words “so near thereto have a 
geographical or a causal connotation. Read in their context and 
in the light of their ordinary meaning, we conclude that they are 


Robinson 


ye construed as geographjcal terms. In Ex parte 


to 


, it was said that as a result of those provisions the power 
to insure order 


their 


to punish for contempts “can only be exercised 


and decorum” in court. “Misbehavior of any person in 
presence” plainly falls in that category And in Savin, 
Petitioner it was also held to include attempted bribes of 


feet of the 


adjoining the 


the and within a few 


court room and one in 
The phrase 


a witness, one in jury room 


the hallway immediately 


court room “so near thereto as to obstruct the 


administration of justice” likewise connotes that the misbe 


havior must be in the vicinity of the court It is not sufficient 
that the 


work of the court 


misbehavior charged has some direct relation to the 


“Near” in this context, juxtaposed to “pres 
fact, if the 


ence,” suggests physical proxithity not relevancy. In 


words “so near thereto” are not read in the geographical sense, 


they come close, as the government admits, to being surplusage 
There may, of course, be many types of “misbehavior” which 
will “obstruct the administration of justice’ but which may not 
be “in” or “near” to the “presence” of the court sroad cate 


gories of such acts, however, were expressly recognized in Section 


2 of the Act of March 2, 1831 and subsequently in Section 135 
of the Criminal Code. It has been held that an act of misbe 
havior though covered by the latter provisions may also be a 
contempt if committed in the “presence” of the Court. . Yet 


in view of the history of those provisions, meticulous regard for 


those separate categories of offenses must be had, so that the 


instances where there is no right to jury trial will be narrowly 


restricted. If “so near thereto” be given a causal meaning, then 
Section 268 by the process of judicial construction will have 
regained much of the generality which Congress in 1831 em 
phatically intended to remove If that phrase be not re 
stricted to acts in the vicinity of the court but be allowed to 
embrace acts which have a “reasonable tendency” to “obstruct 


the administration of justice” , then the conditions which 


Congress sought to alleviate in 1831 have largely been restored 


Ihe result will be that the offenses which Congress desig 
nated as true crimes under Section 2 of the Act of March 2 
1831 will be absorbed as contempts wherever they may take 


place. We cannot by the process of interpretation obliterate 


the distinctions which Congress drew 
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Mr. Justice STON! livered an opinion in favor of 
ifirming the conviction. In his opinion, after discuss- 
ng the reasoning of the majority, Mr. Justice STON} 
tates his position tha so near thereto” should be con 
trued to connote a causal relationship as well as geo- 


this connection he says: 


aphical proximity 


These contentions e that “so near thereto” can only refe1 
to geographical p 1 they ignore the entire history of 
the judicial interpre f the statute Near” may connote 


ns Dp as we 


ll as proximity in space 


proximity in | 
ind under this stat the opinion seems to recognize even 
the proximity to t n space, of the contemptuous action 
s of significance « s causal relationship to the obstruc 
tions to justice ilt from disorder or public disturb 
ances. This Court erto, without a dissenting voice, re 
garded the phrase hereto” as nnoting and including 
those contempts e the proximate cause of actual 
obstruction to the a tration of justice, whether because of 
their physical nea the court or because of a chain of 
causation whose ope producing the obstruction depends 
on other than geog elationships to the court Con 
tempts which obst tice because of their effect on the good 
order and tran l f the court must be in the presence of 
the court or geog i near enough to have that effect 
Contempts “ cI eptitious obstructions to justice 
through tampe g tnesses, jurors and the like, must be 
proximately related ondemned effect. We are pointed 
to no legislative | hich militates against such a con 
struction of the 
Che Cuier Justice and Mr. Justice ROBERTS con 
curred with Mr. ]t CE STON! 
[he case was argued by Mr. Lycurgus R. Varser for 
the petitioners an y Mr. Herbert Wechsler for the 


re sponde nt 


Eminent Domain—Compensation for Damages Conse- 
quent on Improvements to Navigability 
of Streams 
Structures located between high and low water marks of a 
navigable stream are placed there at the owner’s risk and are 
subject to be injured or destroyed without compensation by the 
Government, in the exercise of its power to improve the navig- 
ability of the stream, even though the structures in question are 


not obstructions to navigation. 


United States gs re Vl thee, St. Paul and Pa- 
ific Railroad ( 85 Adv Op 713; 61 Sup. Ct. 
Rep. 772, U. S. I Week, 4267 No. 535, decided 
March 31, 194] 

Che question ra in this case was whether United 
States must co! sate a riparian owner for injury 
to structures located between high and low water marks, 
where the damag« caused by the raising of the water 
level in a navigal stream to improve navigation. Due 


to conflicts in tl cisions of the Court, it granted 


certiorari 


Part of the track the respondent railroad and of the 


pole lines of the respondent tel graph company are on 
an embankment the westerly side of the Mississippi 
River. The embank 


adequate in time 


nent was protected by riprapping 


f high water 


In the prosecu of improvements to navigation the 
United States cons 


reaches of the riv One of the dams raised the water 


cted locks and dams in the upper 
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level from 5.6 to 7.5 feet above ordinary high water 
mark and the respondents were compelled at certain 
points to add more riprapping. In condemnation 
proceedings, the District Court held that the Govern 
ment was bound to compensate for injury to all seg 
ments of the embankment, whether between low and 
high water marks, or not, and the Circuit Court affirmed 

The respondents asserted that the power of the Gov 
ernment to take private lands, without compensation to 
improve navigation is limited to the natural widths, 
levels and flows of the river, and that compensation 
must be made if more is taken. They urged that the 
embankment can be injured without compensation only 
if it constitutes an encroachment and thus a hindrance 
or obstruction to navigation. The Government insisted 
that it was not confined to the mere making or clearing 
of channels and the removal of hindrances or obstruc 
tions to navigation, but that its power embraces the use 
of every appropriate means of improving navigation, to 
alter the level of the stream up to the ordinary high 
water mark. 

Che general rule governing this class of cases is stated 
as follows by Mr. Justice ROBERTs: 

The dominant power of the federal Government, as has been 
repeatedly held, extends to the entire bed of a stream, which 
includes the lands below ordinary high water mark. The exer 
cise of the power within these limits is not an invasion of any 


private property right in such lands for which the United States 


must make compensation. The damage sustained results not 


from a taking of the riparian owner's property in the stream bed 

but from the lawful exercise of a power to which that property 

has always been subject. 

Admitting this to be the general rule, the respondents 
insisted that it has been applied only in cases where the 
control of the Government was exercised to extend the 
area of practicable navigation either by constructing 
channels or removing obstructions to navigation. They 
asserted that United States v. Lynah, 188 U.S. 445, and 
United States v. Cress, 243 U.S. 316, sanction a different 
principle where the improvement consists in the raising 
of the level of a stream to the injury of structures erected 
by the riparian owner between high and low water 
mark. 

rhe opinion distinguishes the Cress case. The Lynah 
case is rejected as not expressing the law. 

Stating the applicable rule, Mr. Justice ROBERTS says 

It is not true, as respondents maintain, that only structures in 
the bed of a navigable stream which obstruct or adversely affect 
navigation may be injured or destroyed without compensation 
by a federal improvement of navigable capacity. On the con 
trary, any structure is placed in the bed of a stream at the risk 
that it may be so injured or destroyed; and the right to com 
pensation does not depend on the absence of physical interfer 


ence with navigation. The ratio decidendi and the circumstances 


disclosed in numerous cases lead inevitably to this conclusion 
The judgment was reversed and remanded for the 
trial of certain issues of fact. 
The case was argued by Mr. Assistant Attorney Gen 
eral Littell for the Government and by Mr. A. C. Erdall 


for the respondents. 
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State Police Power—Regulation of Parades on Public 
Streets 


In the exercise of the state’s police power, a municipality may 
control the use of its public streets by requiring the procuring 
of a license for the use thereof for a parade, as a condition prece- 
dent to the use. Statutory provisions conferring authority on the 
licensing body do not infringe the rights of freedom of worship, 
freedom of speech and press or freedom of assembly, where the 
authority is to be exercised without unfair discrimination and on 
considerations as to time, place and manner of conducting a 
parade in relation to other uses of the streets. 


Cox v. New Hampshire, 85 Adv. Op. 702; 61 Sup. Ct. 
Rep. 762, U. S. Law Week, 4275, (No. 502, decided 
March 31, 1941). 

The power of the state to regulat parades on public 
streets in its relation to the rights guaranteed by the 
Fourteenth Amendment is considered in this case. The 
appellants are five “Jehovah’s Witnesses.” They, with 
sixty-three others, were convicted in the municipal court 
of Manchester, New Hampshire, for violating a state 
statute forbidding a parade or procession upon a public 
street without a special licens 

The sixty-eight defendants and others met at a hall 
in Manchester. They were divided into four or five 
groups, each with about fifteen to twenty persons. Each 
group proceeded to a different part of the business dis- 
trict of the city and there lined up in single file and 
marched along the sidewalks carrying signs. They did 
not apply for a permit and none was issued. The ques 
tions as to the defendants rights of freedom of worship, 
freedom of speech and press, and freedom of assembly 
and whether the exercise of these rights can be subjected 
to governmental licensing were duly raised at the trial. 
The statute was sustained and on appeals through the 
state courts the conviction of the appellants was afhirmed 

On an appeal to the Supreme Court the judgment 
was unanimously affirmed in an opinion by Mr. Cute 
Justice HUGHES 

he general power of municipalities to regulate the 
use of public highways consistently with civil liberties 


is described in the opinion as follows 


Civil liberties, as guaranteed by the Constitution, imply the 
existence of an organized society maintaining public order wit 
out which liberty itself would be lost in the excesses of un 
restrained abuses The authority of a municipality to impose 


regulations in order to assure the safety and convenience of 
} } 


the people in the use of public highways 
as inconsistent with civil liberties but rather as one of the means 


of safe-guarding the good 


pend. The control of travel on the streets of cities is the most 


is never pbeen regarded 


order upon which they ultimately de 


familiar illustration of this recognition of social need. Where a 
restriction of the use of highways in that relation is designed 


to promote the public convenience in the interest of all, it 


cannot be disregarded by the attempted 
5 i 


exercise of some civil 
right which in other circumstances would be entitled to protec 
tion. One would not be justified in ignoring the familiar 
red traffic light because he thought it his religious duty to dis 
obey the municipal command or sought by that means to direct 
public attention to an announcement of his opinions. As regula 


tion of the use of the streets for parades ar yrocessions 1S a tra 


ditional exercise of control by local government, the question in 
a particular case is whether that control is exerted so as not 
to deny or unwarrantedly abridge the right of assembly and the 
opportunities for the communication of tho ight and the discus 
sion of public questions immemorial] issociated with resort to 


public places. 


298 


\s to whether the power has been exercised consist- 
ently with civil rights in the instant case, the Court cited 
the opinion of the state court to the effect that the 
licensing board is not vested with an unfettered discre- 
tion or arbitrary power, but that its discretion must be 
exercised with uniformity of method of treatment on the 
facts of each application, free from improper or in- 
appropriate considerations and from unfair discrimina 
tion. In view of this and other statements of the state 
court, Mr. Cuier Justice Hucues concludes that the 
authority conferred by the licensing provisions is con 


stitutional, saying: 


If a municipality has authority to control e use of its public 
streets for parades or processions, as it undoubtedly has, it 
cannot be denied authority to give consideration, without unfair 
discrimination, to time, place and manne! 1 relation to the 
other proper uses of the streets. We find it possible to say that 
the limited authority conferred by the licensing provisions of the 


by the state court contra 


statute in question as thus construed b 
vened any constitutional right 
A further point considered was whether the Act is 


valid insofar as it permits variations in the license fees, 
with a permissible range from $300 to a nominal 
amount. The Court finds no basis for the contention 
that only a uniform fee is permissible, in view of the 
varying conditions and expenses to be met in the main 
tenance of public order through the proper policing of 
parades. 

No issue as to peaceful picketing or interference with 
religious worship or religious practice was found in the 
case, but only the exercise of local control over the use 
of streets for parades and processions 

The case was argued by Mr. Hayden Covington for 


appellants and by Mr. Frank R. Kenison for appellee. 


Anti-Trust Laws—Suits for Treble Damages under Sher- 
man Act—Status of United States 


The United States is not a “person” within the meaning of 
Section 7 of the Sherman Act, and cannot maintain a civil action 
thereunder for treble damages against a violator of the Act. 


United States v. The Cooper Corporation, 85 Adv 
Op. 667; 61 Sup. Ct. Rep. 742, U. S. Law Week, 4268 
(No. 484, decided March 31, 1941). 

In this case the Court considered the question whether 
the United States may maintain an action for treble 
damages under Section 7 of the Sherman Act. 

Ihe complaint charged an illegal combination and 
conspiracy on the part of the respondents to fix collu 
sive prices of articles purchased by the United States 
and alleged money damages of three times the amount 
of the injury sustained. The District Court dismissed 
the complaint on the ground that the United States is 
not a person within the meaning of Section 7 of the 
Sherman Act. The Circuit Court of Appeals affirmed 

Section 7 provides: “Any person who shall be injured 
in his business or property by any other person o1 
corporation by reason of anything forbidden or declared 
to be unlawful by this act,’”’ may sue in certain federal 
courts and recover treble damages for the injury sus 
tained, with costs 

The Supreme Court by a divided bench affirmed the 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


idgment. Mr. Justice Rosperts delivered the majority 
pinion. 


[he opinion observes that in common usage the term 


verson” does not i lude the sovereign, and that 
itutes employing the term are ordinarily construed as 
cluding it. It is tted also that the Government 


mitted that often the word “person” is used in such 


sense as not to il de the sovereign but urged that 


here, as here, its wider application is consistent with 


» public policy evidenced by the law, the word should 


held to embrace the Government 


Emphasizing the duty of the Court to construe the 


\ct rather than to legislate, this position of the Govern- 


ent is rejected. It is noted that the term “person” is 


sed several times in the Act and that the usage in some 


nstances clearly excludes the United States. The opin- 


eaning throughout should be 


n indicates that tl 
garded as unifo1 
The scheme and s ture of the legislation are cited 


} 


arriving at the rpretation adopted. From this 


ispect the division legislation into criminal and 


pecific civil remedies which are conferred on the Gov 
rnment is stressed. On the other hand, a civil action 


for injury to prop its is granted to redress private 


injury. Citing this « ion of remedies in support of the 


onstruction adopt Mr. JUSTICE ROBERTS says: 
It seems evident e Act envisaged two classes of actions 
ose made ‘ } ' t the Government, which are first 
provided in det l n addition, a right of action for treble 
damages granted t ss private injury. If this be the fair 
construction of the A the Court's task is finished when it gives 
effect to the purpos f the law, evidenced by the various rem 
edies it affords f nt situations. Though the law gave a 
remedy by way of i: tion at the suit of the United States, 
we were pressed t that a private person should have the 
same remedy Citing lecisions We were compelled to 
answer that Cong not seen fit so to provide. For the like 
reasons we Ca at since a private purchaser is given 
2 remedy for his n treble damages, the United States 
should be award re! 
In addition thi lion cites in support of its con- 


lusion certain su mental legislation, various judi- 


cial expressions rislative history of the Act and the 
fact that during fifty years of the statute’s existence no 
action has heretofore been brought by the United States 
inder Section 7 
Mr. Justice Bi 
which Mr. Just! 


joined 


K delivered a dissenting opinion in 


Rreep and Mr. Justice DOUGLAS 


In this opinior phasis is placed on the fact that 


the Government urge purchaser of goods and that 


in that capacity be injured by price-fixing, which 
is illegal under the Sherman Act. In this view, it is 
argued that it is a strange and unfortunate construction 
rotection against collusive prices 


er than to the United States itself. 


which gives great 


to every other pu 


In stressing this position, Mr. Justice BLACK says: 

Here, among egislated against was price-fixing by 
combinatior remedies afforded was the giving 
of a right of a hase njured by prices so fixed. The 
result of tl f to the largest single purchaser of all 
goods manuf i 1 in the nation the protection af 
forded by t ¢ ! s to restrict the remedy in such way 
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that the evil aimed at is less likely to be suppressed. For the 
construction given the Sherman Act, insofar as sales to the 
government and civil damages are concerned, enables those 
guilty of violating it to elude its provisions, escape its conse 
quences, and defeat its objects. 

Mr. Justice Murpny did not participate. 

Ihe «ase was argued by Mr. Hugh B. Cox for the 


Government and by Mr. Luther Day for the respondents 


Jurisdiction of Federal District Courts—Suits Against 
the United States—Federal Procedure— 
Capacity to Sue and be Sued 


The United States district court is without jurisdiction to enter- 
tain a suit by a state judgment creditor against the United States 
for damages for breach of its contract with the judgment debtor 
under a state court order authorizing such an action pursuant 
to state statute. 

Nothing in the Federal Rules of Civil Procedure so far as they 
may be applicable in suits brought in district courts under the 
Tucker Act authorized the maintenance of any suit against the 
United States to which it has not otherwise consented. 


U.S. v. Sherwood, 85 Adv. Op. 696, 61 Sup. Ct. Rep. 
767, U. S .Law Week, 4272, (No. 500, decided March 
31, 1941.) 

This action was brought in the district court for the 
Eastern District of New York by a judgment creditor 
of one Kaiser, against whom a New York court had 
awarded judgment, to recover from the United States 
for breach of its contract with Kaiser for construction 
of a post office building. The state court had entered 
an order authorizing the suit and directing that out of 
the recovery, the creditor should retain enough to satisfy 
his judgment with costs and disbursements. The order 
was made under §795 of the state civil practice act 
which sanctions orders by the state court authorizing 
suit by judgment creditors against persons indebted to 
them. The district court dismissed the complaint for 
want of jurisdiction, but the circuit court reversed on 
the ground that under Rule 17 (b) of the Federal Rules 
of Civil Procedure the plaintiff's capacity to sue was 
governed by the law of New York which was his domi 
cile, and the order of the state court conferred authority 
to maintain the suit since the United States was a 
“person” within the meaning of the state statute 

Ihe Court's opinion by Mr. Justice Stone holds that 
the district court was without jurisdiction to entertain 
the suit. It first reviews the history and purpose of the 
rucker Act, pointing out that it relaxes the sovereign 
immunity of the United States to suit on contracts, and 
confers on the district courts concurrent jurisdiction 
with the court of claims of certain contract claims not 
exceeding $10,000. It then concludes that the present 
suit could not have maintained in the court of claims 
Ihe reasoning on this point is shown in the following 
excerpts from the opinion: 

The Court of Claims is a legislative, not a constitutional 
court. Its judicial power is derived not from the Judiciary 


Article of the Constitution, but from the Congressional power 
“to pay the debts . . . of the United States,” which it is free to 
exercise through judicial as well as non-judicial agencies 
Except as Congress has consented there is no jurisdiction in 
the Court of Claims more than in any other court to enter 
tain suits against the United States, or for the review of its 


decisions by appellate courts 
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We think it plain that the present suit could not have been 


maintained in the Court of Claims because it court is without 


jurisdiction of any suit brought against private parties and be 
cause adjudication of the right or capac of respondent to pro 
ceed with the suit upon the contract of the judgment debtor 
with the I nited States 1s prerequ Site to any recovery upon the 
Government contract. As the court bel recognized, the judg 


ment debtor, who is made a necessary party by $795 of the Civil 


Practice Act, in any suit brought pursuant to the order of the 
state court is entitled to attack the validity of the order and 
of the judgment on which it is founded. Adjudication of that 
issue is not within the jurisdiction of the Court of Claims whose 
authority, as we have seen, is narrowly restricted to the adjudica 


tion of suits brought against the Government alone 
The opinion then examines the question whether 
such a suit may nevertheless be brought in the district 


court and concludes that it may not. It had been con 


tended that the obstacle to joining private parties as 
defendants in suits against the government were proc 
dural only, and the court of claims was free to adopt 
Chis had 


any case such a procedure for joinder was now available 


such a procedure led to the argument that in 


in the district courts under the Federal Rules of Civil 
Procedure, and since district courts have jurisdiction of 
suits against both private parties and the Government, 
the rules authorize the exercise of both jurisdictions in 
a single suit. In denying these arguments, the opinion 


proces ds as follows: 


This conclusion presupposes that the | ted States, either 
the rules of practice or by the Tucker Act or both, has giver 
its consent to be sued in litigations in which issues between the 
plaintiff and third persons are t be adjudicated. But we think 
that nothing in the new rules of civil practice so far as they may 
be applicable in suits brought in district courts under the 
Tucker Act authorizes the maintenance of any suit against the 
United States to which it has not ot! se consented An 
authority conferred up t cour make iles of procedurt 
for the exercise of its jurisdiction is not an authority to enlarge 


he Act of June 19, 1934, 48 Stat. 1064 


that jurisdiction an 


28 U.S.C 723. authorizing this Court to prescribe rules of pro 


cedure in civil actions gave it no autl modify, abridge 
or enlarge the substantive rights of litigants or to enlarge or 


diminish the jurisdiction 


Nor with due regard to the words of §2 of the Tucker Act 
and to its legislative history can we sa t the United States 
has consented to the maintenance of suits against the Govern 
ment in the district courts which cou t be maintained in 
the Court of Claims. The sectior interpreted in the 
light of its function in giving consent of the Government to be 
sued, which consent, since it is a rel shment of a sovereign 
immunity, must be strictly interprete Section 2, authorizing 
suits against the Government in district courts, is an integral 
part of the statute, other sections of whi evised and enlarged 
the classes of claims against the United States which could be 
litigated in the Court of Claims. It was the jurisdiction thus 
defined and established for that court h was extended bv 
the section to the district courts in the specified instances, for 
in consenting to suits against the Government n the district 
courts, Congress prescribed that the jurisdiction thus conferred 
should be “concurrent” with that of the Court of Claims 


[The conclusion thus reached made it unnecessary to 
decide the question on which the second and fifth cit 
cuits are in disaccord, as to whether or not the new 


ts against the United 


federal rules are applicable to su 
States under the Tucker Act 

Che judgment of the circuit court was reversed 

The case was argued on March 6th and 7th, 1941, by 
Mr. Sidney J. Kaplan for the petitioner and by Mr 
Milton U. Copland for respondent 
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SUMMARIES 
Federal Procedure—Jurisdiction of Three Judge Federal 
District Court—Assessment of Damages when 
Injunction Improperly Granted 
Public Service Commission of State of Mo Brashea 
Freight Lines, 85 Adv. Op. 717, 61 Sup. Ct. Rep. 784 
U.S. Law Week 4264. (No. 549, decided March 31, 1941) 
Certiorari was granted in this case to determine ques 
tions relating to the power of a three judge district 
court specially constituted pursuant to §266 of the Ju 
dicial Code ’ 


temporary injunction issued by the court but late: 


to assess damages allegedly caused by a 


dissolved on final hearing. The original action was to 
enjoin as unconstitutional the Missouri Bus and Truck 
Law. A single district judge granted a temporary re 
straining order; the defendants counterclaimed for fees 
licenses, etc., due under the Act, and a three judge court 
was convened, found the law to be constitutional, dis 
solved the restraining order, dismissed the action, and 
ordered the counterclaim dismissed without prejudice 
because of “serious doubt as to the right of defendants 
to maintain the action.” The defendants then asked 
the three judge court for assessment of damages and 
costs [his was denied 

The Court's opinion by Mr. Justice BLAck states the 
following conclusions; 


| que stions 


(1) That the motion for damages raise« 
not within the purpose for which the two additional 
judges are called, namel¥ to limit applications for in 
junctions restraining state officers from enforcing state 
laws or orders on the ground of repugnancy to the Fed- 
however, 


eral Constitution he opinion concludes 


that this participation of three judges does not in itself 
invalidate the court’s action 


(2) That the dismissal of the counterclaim did not 


adjudicate the issues raised by the mowuon to assess 
damages and the action of the district court cannot be 
supported on this ground. 

(3) That there is no merit to the claim that the 
enjoined state officials were not proper parties to seek 
damages due to the injunction. The opinion states that 
the Attorney General of the state, who was one of the 
officials « njoined IS in any event empows red to sue for 
the state. It also points out that the plaintiffs are not 
in a good position to make the argument since they 
claimed the injunction originally against these officials 
on the basis of threatened collection of the fees by them 

(4) That under long settled equity practice, courts of 
chancery have discretionary powe! tO assess damages 
sustained by parties injured by injunctions ultimately 
determined to have been improperly granted Che 
opinion concludes, however, that in this case the circum 


stances called so strongly for assessment by 


equity that 
the court erred in dismissing the motion 

The case was argued on March 10, 1941, by Mr. 
Daniel C. Rogers for petitioners and by Mr. Kenneth 


Teasdale for respondents. 
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imitations of Actions—Applicability of State Decisions 
in Federal Actions—Railway Labor Act 


Moore v. Illine ( Railroad Co., 85 Adv. Op. 


22, 61 Sup. Ct. Rey 4, U. S. Law Week 4266. (No. 
0, decided Marcl 194] 
Certiorari was gra here to review a judgment of 
Federal Circuit Court of Appeals which held an ac 
yn by a trainman damages for wrongful discharge 
the employer ra id in violation of a contract be 
een the trainn s union and the railroad to be 
irred by the Mississippi three year statute of limita 
ons applicable to bal contracts, rather than the six 
ar statute applicab written contracts. The Circuit 
Court's holding was contrary to the previous holding in 
same action by Mississippi Supreme Court be 
re removal of the case to the Federal Court, that since 
he suit was on a 1 n contract between the union 


id the employer for plaintiff's benefit rather than 


the verbal « yf employment, the six year 


itul¢ applied 


[he Court's opi by Mr. Justice Black holds that 

Circuit Court ound to follow the decision ol 
he Mississippi Suj Court as to the Mississippi 
Statute of Limitat 

[he opinion a amines the contention that the 
ull was premature because of failure of the employee 
» exhaust his a trative remedies under the Fed 
ral Railway Lal \ \s to this, the opinion con 
ludes that the p se of the Act was to establish a 


system for volunta) 


and 


diation and adjustment of dis 


, 
putes, that as no compulsion for the em 


ployee to seek ad] nt of his dispute under the act 


isa pre requlsil 


Mr. Justice Ft 2TER concurred in the result. 

[he case was a yn March 12, 1941, by Mr. James 
L.. Byrd for respo t and submitted by Mr. George 
Butler and Mr. G W. Green fo petitioner. 
Federal Motor Carrier Act—Rule-Making Power of 


Interstate Commerce Commission 


U.S Resle \ Op 61 Sup. Ct. Rep. 820, U.S 
Law Week 4279, (No. 616, decided April 14, 1941). 

Chis appeal fi the district court presenting two 
questions in tl nistration of the Motor Carrier 
Act of 1955 1) Does subdivision (¢ of $213 (exempt 
ing from the req ent of that section that authority 
be obtained fron Interstate Commerce Commission 
tor mergers, CONnSO itions, et¢ , consolidations in which 
the total numl hicles involved is not more than 
90) remove from 1 ype of §212(b) (which requires 


that certificates o1 rmits of convenience and necessity 
may be transfer rsuant to commission rules) trans 
ters of operati s involving not more than 20 ve 


hicles; and (2) Has the Interstate Commerce Commis- 
sion statutory aut » make a rule that the assent 
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of the Commission is necessary to an effective transfe 
which is subject to §212(b). 

Ihe Court's opinion by Mr. Justice Murpuy, dis 
cussing the first question, concludes that, read together, 
$§212(b) and 213(e) mean that a transfer involving 
not more than twenty vehicles is governed by $212 (b) 
and the regulations under it, and that the proviso of 
$212(b) “except as provided in $213” was intended to 
remove from the scope of §212(b) only those transfers 
within the compass of §2153. 

As to the second question, the opinion holds that the 
rule of the Commission requiring its approval of all 
transfers is a valid exercise of the rule-making powe1 
conferred by $212(b). 


1941, by Mr. Fow 


ler Hamilton for the appellant and submitted by M1 


The case was argued on March 16, 


Harry S. Silverstein for appellees. 


Federal Income Taxation—Taxability to Donor of Trust 
Income Assigned by Him as Beneficiary 
Prior to Receipt 


Harrison v. Schaffner, 85 Adv. Op. 694, 61 Sup. Ct 


Rep. 759, U. S. Law Week 427 (No. 437, decided 
March 31, 1941.) 
Certiorari was granted in this case to determine 


whether the assignment by the life beneficiary of a testa 
mentary trust of specified amounts of money from the 
income of the trust for the year following the assign 
ment, paid by the trustees to the several assignees, is 
taxable income of the assignor or of the assignees 

Che Court's opinion by Mr. Justice Stone holds that 
the income was that of the assignor. This conclusion 1s 
based upon the decisions in Helvering v. Horst, 311 U.S 
112, and Helvering v. Eubank, 311 U.S. 122, which hold 
that anticipatory assignments of interest, dividends, and 
rents payable to the donor, are within the statute taxing 
(S22 (a) of the 


from source” 


1928) 


“derived any 


Act ol 


receive interest or compe nsation for services, and who in 


income 
Revenue and that one who is entitled to 
advance of its receipt assigns it, receives income as if he 


had collected it and then paid it over to his donee. 


The opinion points out that the tec hnical distinctions 
involved in the conveyancing of equitable interests by 
which the assignee acquires a certain equitable estate 
in the trust property do not determine the operation of 
a taxing statute, which must be construed in accord 
ance with its import and intent. ‘Then, interpreting the 
statute in this view, the opinion concludes that a gift 
by a beneficiary of a trust of some part of the trust in 
come for a specified period involves no such substantial 
disposition of the trust property as to camouflage the 
reality that he is enjoying the benefit of the income of 
the trust of which he continues to be the beneficiary, 
quite as much as he enjoys the benefits of interest o1 


wages which he gives away. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


1941, by Mr. Arnold 
Herbert A. Fried 


The case was argued on March 4, 
Raum for the petitioner and by M1 
lich for respondent. 


Federal Procedure—Nature of Questions Certified by 
Circuit Courts—National Labor Relations Act 
NLRB v. White Swan Co., 85 Adv. Op. 710, 61 Sup 
CA Rep. 751, U. S. Law Week 4260. (No. 529, decided 
March 31, 1941). 
\ certificate of the circuit court of appeals to the 
Supreme Court under §239 of the Judicial Code pre 


sented the following questions 


1. Should the National Labor Relations Act be interpreted as 
having application to a business of purely local character, such 
as a laundry, merely because such business is located in a city 
on a state line and derives a substantial portion of its income 


from business which involves collections or deliveries of articles 
in a state other than that in which the isiness is located? 


2. Where a local 
a city on a state line, and is not 


business, such as a laundry, is located in 


engaged in 


nterstate commence 


cles to be serviced and may 


except in so far as it may collect art 


is such 


make deliveries to customers living across the state line 


business, by reason of such collections and deliveries, deemed 


engaged in “commerce” within the meaning of Subsection 6 
of Section 2 of the Act of Jul 1935, cl 72, 29 U.S.C.A 
152 (6) , so that an unfair labor practice on its part would be an 
unfair labor practice “affecting commerce” within the meaning 
of Subsection 7 of said section (29 U.S.C.A. 152(7 and Sub 


section (a) of Section 10, 29 U.S.C.A. 160 (a 


The Supreme Court in an opinion by Mr. Justict 


DouGLas dismissed the certificate on the ground that the 
generality” and do 


questions have an “objectionabl 


not “focus the controversy in its setting’ since they were 
hypothetical and abstract in quality and did not reflect 
the precise conclusions of the Board and the precise find 


ings on which those conclusions were based. The opin- 


ion also concludes that even if they did reflect the 
Board's findings and conclusions, they would be defe« 
tive as calling for a “decision of the whole cas« 

The case was argued on March 10, 1941, by Mr. Wat 


ner W. Gardner for the NLRB and by M1 
C. A. Hofacker for the White Swan ( ompany 


Herman 


Federal Income Taxation—Consideration Received for 
Cancellation of Lease as Gross Income—Capital 
Gains and Losses 

Hort v. Com. Int. Revenue, 85 Adv. Op. 706, 61 Sup. 
Cx: Rep. 757, U. S. Law Week 4255. (No. 517. 
March 31, 1941). 


Certiorari 


ce ( ided 


was granted in this case to determine 
whether in computing taxable income for income tax 
purposes, a taxpayer can offset the value of a cancelled 
lease against the consideration received by him for the 


cancellation. 
The Court's opinion by Mr Murpny holds 
that 


cancellation of the 


JUSTICE 


the entire amount received by the taxpayer for 


lease must be included as gross in 


come. 


302 


The opinion also holds that the consideration re 
ceived for cancellation was not a return of capital within 
the meaning of §23 (e) of the Revenue Act so as to per- 
mit the deduction as a capital loss under that section 
1941, by Mr. Rich 
ard H. Demuth for respondent and submitted by Mr. 


The case was argued on March 7, 


Walter J. Rosston and Mr. Edwin Hort for petitioner. 


Income Tax—Status of Partnership Earnings on Death 
of Partner 

Enright, 85 Adv. Op. 688; 61 Sup. Ct. 

Week 4261. (No. 436, 


He lve ring i 


Rep. 777, U. S. Law decided 


March 31, 1941 

Commissioner of Internal Rev- 
783, U. S. 
194] 


Pfaff and Wallace v. 
enue, 85 Adv. Op. 693; 61 Sup. Ct. Rep 
Week 4263. (No. 479, decided March 31, 


Law 


Certiorari to review a judgment as to the status of 


partnership profits on the death of a deceased partnei 


under Section 42 of the Revenue Act of 1934 


The question was whether Section 42 permits the in 


lent’s gross income 


for the period ending with his death, of his share of 
| 


clusion, as accruable items, in a dece¢ 
profits earned but not yet received, of a partnership, 
when both the decedent and the partnership re ported 


income on a cash receipts and disbursements basis 


Ihe partnership agreement provided for termination 
partner and that 


his estate should have his partnership percentage of net 


of the partnership on the death of any 


monies then in the firm treasury plus his like percentage 
in outstanding accounts and the earned proportion of 


estimated receipts from unfinished business. Valuation 


was to be made by the senior surviving partner. The de- 
cedent’s share in the uncollected accounts was valued 
at $2,055.55 and in unfinished work at $40,855.77. These 


amounts were reported for estate and inheritance tax 
purposes, but not in the income tax return made for 
the decedent for 1934 nor in the estate’s income tax 
ior any year. 

Che Court, in an opinion by Mr. Justice REEp, con 
cludes that the items are to be included under Section 
12, and that the valuation of the partnership interest 
is an accrual of income which must be reflected in the 
income tax of the decedent for the period ending with 


his death. 

\ brief opinion by Mr. Justice Reep disposes of a 
similar question in Pfaff v. Commissioner, No. 479, deal 
ing with a medical partnership. The decision is rested 


on the authority of the Enright case 


T he case was argued by Mr. Gordon Tweedy for the 
petitioners, and by Mr. James D. Carpenter, Jr., for the 
and by Mr Sovik 

1, 


for the petitioners, and by Mr. Gordon Tweedy for the 


respondents in No. 436, Laurence 


respond nt in No. 479 
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( REVIEW OF RECENT SUPREME COURT DECISIONS 


is Income Taxes—Gains and Losses of Property Received 
geen: Under Testamentary Trust 
) per 
on Maguire v. Com ) f Inte al Revenue, 85 
Rich : Op 676; 61 Su Ct Rep 789, I S. Law Week 
Mr 5 No. 346. de March 31, 194] 
one? ertiorari to revi cision of the Circuit Court 
\ppeals, Seventh ¢ lealing with the interpreta 
of Section ] i the Revenue Act of 1928 
Yeath ts applicatio1 ypertv receives Vy a taxpayel 
ra testamel 
Ct The decedent « 903 leaving a will creating a 
ded siduary trust in yf the taxpayer. In 1905 the 
cutors of the 1 scharged and all the residue 
the persona! pl is turned over to the testa 
Re if ntary trustees the trustees delivered the 
Law perty to the ta part of it having been owned 
the decedent a iving be yurchased by the 
of stees during the yf the trust 
ne] In 1930 the tax id certain parts of the prop 
. vy from both g1 
in Affirming the Ci ( t, the Supre Court holds, 
in opinion by M TI Douc! that in com 
of iting the taxpay come, the gains or losses from 
p e sale of the pers roperty under Section 113(a)(5) 
ed the case of pi ived by the trustees from the 
cutors the va time of delivery by the execu 
on yrs to the trust s; and in the case of property 
nat irchased by I ~ the cost to the trustees 
net verns 
ig The case Miss H R. Carloss for 
yf spondent a l Francis | B n for peu 
Ail mers 
de Helverir ( 85 Adv. Op. 681; 61 Sup. Ct 
a Rep. 795. U.S k 4258. (No. 472 decided March 
> 194] 
i In addition ms like those involved in Ma 
= ¢ ( No. 346, questions were present 
" as whether « yperty had been held by the 
ixpayer more irs and was a capital asset. 
n 
Che 1 spon lent ainderman of a trust created 
_ 1897. The tru sisting of personalty, was de 
- vered by tl x to the trustees in 1898. The life 
: veneficiary di Viarcl 1928, and March 5, 1928, 
th « 
he trustees deli corpus to the respondent as 
mainderman. S the property was part of the 
m riginal trust e was purchased by the trustees 
. both before and aft farch 1, 19] In 1930 (February, 
, May 6, and in ] the respondent sold some of the 
roperty in eacn 
Reversing the B of Tax Appeals and the Circuit 
Court of Appea nd Circuit, the Supreme Court 
? in an opinion by Mr. Justice Douce! as decides the ques- 
tions of contro i1lues on the authority of the Ma- 


May, 1941 \ 


In addition, there was presented a question as to 
whether the property sold in February, 1930, had been 
held less than two years, and was, therefore, not a capi- 
tal asset under Section 101 (c) of the Act of 1928, while 
that sold on May 6, and in June, 1930, had been held 
by the respondent for more than two years, and was, 
therefore, a capital asset. 

On this question, the Court holds that the period of 
the respondent's holding dates from the death of the 
decedent in respect of property which she owned and 
from the date of the purchase of the property which 


the trustees pure hased. 


The case was argued by Mr. Attorney General Jackson 
and Miss Helen R. Carloss for petitioner and by M1 


\llin H. Pierce for respondent. 


Helvering v. Campbell, Helvering v. Knox and Hel 
vering v. Rogers, 85 Adv. Op. 684; 61 Sup. Ct Rep. 798, 
U. S. Law Week, 4259. (Nos. 473, 474 and 475, decided 


March 31, 1941). 


The principal question here involved, aside from 
questions also raised in the Maguire and Gambrill 
cases (Nos. 346 and 472), was the status of personalty 
(shares of stock) which had been exchanged on stock 
split-ups so that the shares when sold could not be iden 
tified in relation to the shares originally acquired from 


time to time and subsequently split-up. 


Of the shares exchanged on the split-up some had 
been held by the taxpayer's father who died in 1915, 
some was acquired by the executors of the father’s will, 
some by testamentary trustees under his will. The re 
spondent in question purchased 1000 shares during 1926 
and 1927 and she received 15,000 from the testamentary 
trustees in 1928 when the corpus of the trust was de 
livered to hei She surrendered these 16,000 shares in 
1929 and received 40,000 on a split-up. In 1933 she sold 


10,000 shares of those received in 1929 


The Circuit Court held under the “‘first-in-first-out” 
rule that the shares respondent purchased are to be 
deemed the first acquired rather than the shares received 
from the trustees. This view the Supreme Court rejects 
as erroneous, In an opinion by Mr. Justice Douc Las, 
and rules that the holding by the trustees is included in 
that of the beneficiary, and that the date of acquisition 
by the latter was the date of the decedent’s death and 
hence it is the latter date that governs the application 


of the ‘“‘first-in-first-out”’ rule. 


In all three cases the Cuter Justice and Mr. JustTics 
Roserts were of the view that the cases should be dis 
posed of by afhrmance or reversal consistently with the 
opinion of the Circuit Court of Appeals of the Second 


Circuit in Commissioner v. Gambrill, 112 F.(2d) 530 


[he cases were argued by Miss Helen R. Carloss for 
petitioner and by Mr. Ralph M. Andrews for respond 


ents 
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PATENTS AND NATIONAL DEFENSE’ 


By KARL FENNING 


Professor of Patent Law, Georgetown University Law School! 


NE indication of the importance of patents and 
inventions in the defense program can be 
gleaned fro he fact that as a result of the 


rld War activities 
nt were brought against the Government, the total 


ores of suits for patent infringe- 


.ounts claimed being several hundred million dollars. 


Prior to 1910 the Government could not be sued 


wv an ordinary infringement of patent. The patentee 
ad to obtain what 1 f he could against the manu 
icturer who mad ind sold to the Government. 
The Act of Jun 1910 55 U.S.C. 68) allowed 
suit to be filed he Court of Claims against 

Government to recover tor the Government's 

of a patente nvention. Of course no injunc 
on could be grat against the Government's use 
ft the inventior The courts, however, held that this 
tatute did not fre a Government contractor and 


i suit would be bro against the Government con 


tractor and often an injunction issued prohibiting him 
from furnishing to Government goods which in- 
fringed a patent. T] nconvenience and danger to the 
Government in this ition was perceived and July I, 


918, as a part of a Navy appropriation bill (40 Stat. 


L.. 705), the Act of 1910 was amended so that in effect 

requires the owner of a patent to sue the Government 
n the Court of ¢ ns for his entire compensation. 
his Act has been ] to free contractors from liability 
n furnishing good the Government and since this 
\ct was passed the Government contractor cannot be 


enjoined. These Acts are permanent parts of the law 


and not war measi Thus it is possible for the Gov 


ernment at the present time to do anything it wishes 


ind procure anything vishes for the defense program 


ithout being stopped by a patent 

Airplanes are taking a very permanent and important 
part in the defense program. At the time of the world 
war the airplane industry had not made very great 
idvances although there were a number of different 
manufacturing companies. At that time many differ 


ent parties had patents relating to different parts of the 


airplane and it substantially impossible for an 


adequate airplane to be built without infringing various 
patents of different parties. In order to smooth out the 

*Condensed from a talk before the Pittsburgh Patent Law Asso 
ciation. Oct. 1940 

1. Former Assistar Commissioner of Patents and former 
Special Assistant to the \f rney General 

2. It reads as folk 

Whenever the pul n or disclosure of an invention by the 
granting of a patent might, in the opinion of the Commissioner 
of Patents, be detrimental to the Public safety or defense he may 
order that the invention be kept secret and withhold the grant of 
a patent for such peri or periods as in his opinion the national 
interest requires: Pr ed, That the invention disclosed in the 
application for said may be held abandoned upon it being 
established before « the Commissioner that in violation of said 


May, 1941 Vor 


difficulties which it was seen would arise from this 
situation the Government aided the various members 
of the Airplane industry to form the Manufacturers 
Aircraft Association. This organization furnishes cross 
licenses to its members so that a purchase from one of 
them frees the Government from infringement of all 
their cross-licensed patents. While this combination has 
been investigated several times to see if it is against the 
anti-trust laws it seems to be thought that it is probably 
necessary for the National defense that such a cross 
licensing arrangement continue. 

The kind of national defense which is being arranged 
at the present time is very closely analogous to activities 
which would take place if we were at war. It is not 
surprising, therefore, to find that during the present 
session of Congress there was passed a bill providing 
for secrecy of inventions which is very similar to a law 
passed during the world war. The present law, known 
as Public No. 700 (35 U.S.C, 42), was approved by the 
President July 1, 1940.? 

Substantially the same provision was contained in the 
Act of October 6, 1917 although that law was limited 
to “during the time that the United States is at war’ 
and did not contain the proviso which is in italics. 
Substantially the same provision was also contained in 
the Trading with the Enemy Act of 1917 (Sec. 10[i] 
10 Stat. L. 411) which also imposed a money penalty for 
failure to comply with the order. There the authority 
to issue the secrecy order was given to the President, 
who in turn delegated his authority to the Federal 
Trade Commission. 

Che effect of the present law is to provide that when 
a patent application contains matter the publication o1 
disclosure of which would be detrimental to the public 
safety or defense an order may be issued to keep the 
matter secret and failure to do so may forfeit the rights 
to the application. The bill provides that such an 
invention may be tendered to the Government and 


the patentee, when the patent finally issues, may sue 


order said invention has been published or disclosed or that an 
application for a patent therefor has been filed in a foreign coun 
try by the inventor or his assigns or legal representatives, without 
the consent or approval of the Commissioner of Patents 

When an applicant whose patent is withheld as herein provided 
and who faithfully obeys the order of the Commissioner of Patents 
above referred to shall tender his invention to the Government of 
the United States for its use, he shall, if and when he ultimately 
receives a patent, have the right to sue for compensation in the 
Court of Claims, such right to compensation to begin from the 
date of the use of the invention by the Government: Provided 
That the Secretary of War or the Secretary of the Navy or the chief 
officer of any established defense agency of the United States, as the 
case may be, is authorized to enter into an agreement with the said 
applicant in full settlement and compromise for the damage 
accruing to him by reason of the order of secrecy, and for the use 
of the invention by the Government. 

Sec. 2 This Act shall take effect on approval and shall remain 
in force for a period of two years from such date 
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the Government in the Court of Claims for the use the 


Government may have made of the invention before 
the patent issued. There is an additional provision 
which was not in the 1917 Act that instead of relegating 
the patentee to sue to the Court of Claims the Secretary 
of War or the Secretary of the Navy or chief officer of 
any established defense agency may enter into an agree 
ment with the applicant for compensation. 

It is interesting to note that during the world war 
the corresponding provision for secrecy was in effect for 
something less than two years. During that period the 
Patent Office issued about twenty-one hundred secrecy 
orders, about half of which were in cases which had been 
allowed and were merely awaiting payment of the final 
fee. (See annual reports of Commissioner of Patents for 
1917 and 1918.) The Federal Trade Commission and 
the Patent Office cooperated so that in substantially all 
cases secrecy orders were issued to both organizations. 

In 1917 the army and navy, it is understood, were 
given substantially free access to the records and files 
of the Patent Office and the officers of the armed forces 
examined applications and suggested secrecy orders 


as a matter of course 


which were granted substantially 

The procedure under the present statute is mat 
rially different The Commissioner of Patents has 
appointed a special committee of Patent Office em 
ployees to have jurisdiction of the secrecy proceedings 
It is understood that this Committee has substantially, 
complete control of the secrecy orders which are now 
being issued by the Patent Office 

When the Act went into effect the principal examiners 
in the Patent Office examined as rapidly as possible all 
of their pending applications, of which there were 
probably a hundred thousand, beginning first with 
allowed cases. 

To aid in the work the War Department has ap 
pointed a special Committee which has delegated much 
of the actual work to a patent lawyer who is a reserve 
officer in the Army, now on active duty. The Navy 
Department also has a special committee headed by a 
civilian having to do with patents in the office of the 
Judge Advocate General 

When the investigation by the committees in the 
War Department or Navy Department indicates prob 
able defense importance of an application a report is 
made and it is referred back to the Patent Office with 
a recommendation that a secrecy order issue. As a matte 
of detail the official papers of the application always 
remain in the Patent Office and they are examined in the 
Patent Office by the Army and Navy Committees and 
by such experts as may be called in by these commit 
tees or by the Patent Office committee. The Patent Office 
committee does not rely entirely on the War and Navy 
Departments nor on its own opinion nor on that of its 
examiners but does not hesitate to call in outside 
experts, especially from other Government Departments 

The purpose of the procedure is to keep matters 


secret which should not be disclosed. It is, of course, 
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important to determine prima facie at least, whether the 
matter in the application is new or is already known 
to the public through other sources. Obviously if. the 
application contains nothing new there is no advantag 
or purpose in putting a secrecy order on it. To this 
end an examiner who submits a case to the Secrec 
Committee of the Patent Office not infrequently 

requested to make an unofficial search to determine 
whether there is anything new and secret in the appli 
cation. This examination of the application, of cours 
is not limited to the claims. The purpose of the 1940 
Statute is to keep disclosure secret herefore the Patent 
Office committee constantly keeps in mind the entir 


showing of the application. It may be th 


al the specifi 
thing claimed may be innocuous and so not warranting 
a secrecy order, but the genera! disclosure in the appli 
cation of the surroundings for the invention may be 
such as to justify secrecy and in such instances a secrec 
order may be issued. 

Substantially the same procedure is adopted witl 
new applications as they are filed in the Patent Office 
[hey are examined by the examiner as soon as possible 
and those which seem to be of sufficient importance to 
defense to justify secrecy orders are reported to the 
Patent Office committee and subsequently assigned to 
the War or Navy Department, which generally appoints 
an appropriate sub-committee to investigate and report. 

Of course there are a great many applications in the 
Patent Office relating to inventions owned by the Gov ; 
ernment itself. Ordinarily the Patent Office secrecy 
orders are not issued in these cases because the Army 
and Navy seem to have adequate facilities for keeping th« 
inventions secret and the three year prosecution rule it 
Government cases, provided for by 35 U.S.C. 47, provides 
sufficient delay in publication of the patent itself. 

The effect of a secrecy order may result in an allowed 
application being withheld from issue even after the 
final fee is paid; it may prevent disclosure of applica 
tions to interfering parties and so prevent decision of 
interferences; it will prevent filing foreign applications 
and it will prevent publication of descriptions in news- | 
papers, trade journals, etc., as well as papers before 
technical societies. Neither the inventor nor his atto1 
ney should talk generally to others about the invention 





If the applicant desires to suggest his invention to 


the Government or to some organization which is unde1 
contract with the Government or if he wishes to file 
foreign applications he should petition the Commis 
sioner of Patents and obtain a release for that specific 
purpose. It is understood that the Patent Office is 
lenient with such permission when it seems reasonable 
although it is entirely conceivable that the Patent Office 
might refuse to give an applicant permission to peddle 
his invention generally to endeavor to get someone 
interested in it. 

The Patent Office is endeavoring to be more careful 


in limiting the number of secrecy orders at the present 


time than was done under the war conditions of 1917 
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ther t id 1918. So far a small number of secrecy orders are coming before it at the rate of about one hundred 
nor ave been issued tal probably being only a few a day, many of course being duplicates. It is understood 
ut ndred. One 1 for this hesitancy in issuing that suggestions sent to the Army and Navy will not 
am recy orders is s yt to unduly limit the inventor be investigated by them but will be referred to this 
fod j the advertise: levelopment of his invention. Council for consideration. 
SECT t . " . ‘ 
\nother matte! seems to be the endeavor to In order to protect his interests an inventor of any 
ntly id the sugges it the Government thinks the thing having to do with defense should file his applica 
acs . vention wort] nd may pay for it—a suspicion tion for patent as soon as possible and attempt to get a 
ax hich may be aro y the final sentence of the secrecy secrecy order issued so as to have compensation despite 
cs ler suggesting t ipplicant suggest the invention delays. He may thereafter tender the invention to the 
19 » the Army or Na Government and negotiate for compensation or later, 
rn Phere has beet ficial publication of orders or after the patent issues, sue in the Court of Claims for 
nes lecisions with re » this secrecy rule. Nor were compensation. After his application is filed in the Patent 
orl here any publis! Patent Office decisions relating to Office he should write a letter to the Commissioner of 
— he secrecy lay the world war. Some under- Patents or the Patent Office Defense Committee identi 
Te § tanding, how the effect of the law may be fying his application and stating what facts he can to 
ay | tained from ¢ the Court of Claims. About show that it is important for defense and specifically 
ine, half dozen ca led by that Court have inter request a secrecy order under the statute. 
eted one or anot phase of the 1917 Secrecy Act. There is a National Defense Research Board whose 
—_ Che matter, of « as brought before the Court purpose is to coordinate and use the research facilities 
Ome { Claims when patentee in whose application a of the country such as laboratories, testing plants, etc. 
joss crecy order wa | sued the Government for to obtain facilities and personnel to work on research 
see mpensation tO f the invention problems which may be needed for defense. 
to tl It is, of cours known that suggestions of inven Section 6 of the Act of July 9 1940 (50 U.S.C. 99) 
mes 1 tions which may se to the national defense are authorizes the President in the interests of national 
debe constantly bei 5 | to the Government. These go defense, “to prohibit or curtail the exportation of mili 
‘eed to and are consid by the Army and Navy gene rally. tary equipment, munitions or component parts thereof, 
in tin he reports of Commissioner of Patents indicate or machinery, tools or materials o1 supplies necessary 
Go — during the \ the Pat - Office received and for the servicing or operation thereof,” by proclama 
—T considered about t _— sand ideas, sketches, etc, tion. On its face this Act seems to relate to physical 
rm wh h were not . in applications for patent and articles which may not be exported without permit. The 
ng th that about two | | of these were forwarded by the President’s second proclamation under the Act, dated 
ile i Patent Office to rious departments as probably September 12, 1940 (519 O.G. 917: F.R. Doc. 40-3860), 
wis vorth while : to take care of this situation relates to motor fuel and also prohibits the exportation 
during the pr s fense activities the Secretary of of “plans, specifications or other documents containing 
nae. Commerce, with mcurrence of the President, has descriptive or technical information of any kind (other 
r th created the National Inventor’s Council. The Council nai . ennai rs 
than that appearing in any form available to the g neral 
i s made up = inventors, manutacturers, “ public) setting forth the design, or construction of 
agrloace vho have had cot bi bars. tqresesanla ith developing aircraft or aircraft engines.” This proclamation seems 
sees new ideas. TI ; through its examining divi to be broad enough in its terms to include the specifi 
a Se a dathae clearing house cation and drawings of a patent application so that 
— Peedi. citer veenat Se were lating to apparently if the information is not otherwise available 
atonal the national _ It consider matters whether to the general public the sending abroad of an appli 
mone i nvolving apj 5 for patent or not. Suggestions cation for patent relating to aircraft or aircraft engines 
= © 3. The pr may be an infringement of this proclamation. Of 
inde Zeidies U.S 1 Ct. ( 537 where it was found course the filing of a foreign application is inhibited 
» al Rodi _ Cher §. (1928), 65 Ct. Cls. 41, holding by the secrecy order under the Act of July 1, 1940, but 
— rece aa Ne CACTEHON Of the COMMNNORE. this proclamation seems to prohibit foreign applications 
cific grunn 1 § ( Cls. 1, as to awards from the . , a = ; ' 
federal Governm«e e inventior in cases in which there is no secrecy order. There is no 
” con a Corp. v. U. S. (1929), 68 Ct. Cls. 301 general inhibition against applications for foreign 
able saying [he sta nten ited a real tender—i.e. the ; * 
bringing to the f the Government the essential facts patents. Anyone who has any doubt as to the propriety 
)fhice with reserence | tion so that subsequent use of the of any specific foreign application may refer it to the 
ddle invention may pre knowledge of liability for the use Pi . : : : : 
In a subsequer Ordnance Engineering Corp. v. U. § Administrator of Export Control. (See President's 
= pooner isang USPQ 291, the plaintiff recovered for —_ broclamation of March 4, 1941, F.R. Doc. 41-1625, re- 
Government infring subse ent t ssue of the patent. : M : = 
Gathmann v. U. § 71 Ct. Cls. 680; 9 USPQ 83 concern lating to plans, technical information, etc., relating to 
eful ——— are ~ oo ta 4 “SS national defense. Other proclamations may be ex- 
sar i l s. 360; 28 USPO 499, concerning 
sent Government infring nder tl e 1917 Secrecy Act. pec ted.) 
317 Peston eh peas bow ca ms ae ee Ihe defense activities involving enlargement of the 
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army may aiso 


especially the Soldiers and Sailors ¢ Relief Act 
approved October 17 ) ) avs of court 
action or stay of execution or judg! €1 


sons in the military servi When tl sant callie 
for militarv service infringement suits a ie iti 
R.S. 4915 or R.S. 4918 may |! ff 

Phe Secrecy Act of July | 1440 by its terms remains 


in force for a period of two vears Act gives the 
right to sue in the Court of Clain iy be that if 
that suit is not brough petrol | 11 14 the Court 
of Claims will sav it has no jurisd 

A bill (HR 3359) now pending in Cor ss proposes 
to amend the Act of Julv 1, 1940 by providing, among 
other things, that no application for a foreign patent 
mav be filed for anv u ! on witl 1 specifi pel 
mission of the Commission f Patents. HR 3360 
similarly prohibits imyjun itents relating to 
national defense and the Depart nt of Justice has pro 
posed an amendment allowing the P ent to seize any 


patent and grant licet 

While the effect of u ictivities 1s 
recognized to be great it § ! clear that the invento1 
should be careful to take tl yy teps to protect 


his rights 


Federal Probation 


The January-March iss of the quartei journa 


published under the above name is just at hand. It is 
published by th Administrat FFICE OF THE UNITED 
STATES COURTS, In COOp ratior wit BUREAIT OF 
PRISONS Of the DEPARTMENT OF JUSTI Che magazin 
which is now in its filtl ir) the sub-title 1 
Ouarte) Jour? ( bp} nd 
Practice This issue wl ns about 6U > pages 
is chiefly devoted to The Indete1 ite Sentence 
Leading articles are by Jud Willia C. Coleman 
of the United States District Co District of 


Maryland, Judg United 
States District Court tor 
and Judge Justin Miller, of the 1 
of Appeals for the Dist f Columbia. fh 
articles by Alexandet 


Minnesota 
States Court 
additio1 


there are Special As 


sistant to the Attorney G il, SI yn Glueck, Pro 
fessor of Criminology Harval Lay School and 
[Thorsten Sellin, Professor of Sociology, U1 rsitv of 


Pennsylvania 


The magazine anno uls are cur 
rently under way to introd the it inate ser 
tence plan as a part of the criminal procedure of the 
Federal Courts For this reaso é ssions on that 
topic are particularly timely, and wil ead bv a larg: 


part of the practicing profess 
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The Section of International and Comparati Law 
leserves congratulation and the commendation of tl 
bar of the country upon the vision which prompted it 
to initiate the organization of an Inter-American Bat 
Association whos historic Conferens is held at 
Havana last montl 

The ettects of the Conterence are no ISK ptible ol 
precise admeasurement, nor will all of nce b 
in upon the point for a long time, perha r. Del 
gates selected from among the membe1 of tl bencl 
ind bar of 16 of the 21 re publics in the V tern hemis 
phere fraternized with each other and studied together 
for a period of four intense and crowded days. Con 
sequences of significance would be expecte Irom this 
fact alone, in ordinary circumstances. Bu e conditions 


in which these exe nhanvges wert made wel 1i0ot Oo linary 
They were exceptional in a number of respects. For 
examp! the countries represented Dy tnes aelegates 
were disturbed, each in its own especia av, by the 
world-shaking events of the greatest wa ta which 
might but had not yet spread to the WV ( h iS 
phere many ol the problems ol def Tis com Tl 
to them; adequate national defense in st instances 
raised serious political questions chang c n nt 
and laws: some of these changes would it iive funda 
mental breaks with traditional concepts ar ocedures 
the lawyers who were meeting in the ¢ rence were 

portant persons in their respective « t whose 
egal training would give them great influ vard 
to pre posed changes in governmen 

[The combination of these circu < ikes it 
certain that the int rchang of views 1n i spnere 


of friendliness furnished by the Confe1 yuld be 


such a ( ference was 


helpful to all. It seems that 


long overdue and probably would not ha been | 


a psychological bi-prod 


it all except as 


menace. It would be particularly unfort ate should 
the next Conference be unduly delayed unt | the emo 
ries and fellowships of the first one sha ha t 
pe rmitted to grow dim through the lapse rt 
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a 
Indianapolis Meeting 
Kd 
‘lans for the annua ting of 
Junior Bar Conference in In 
Lay inapolis, September 28, 1941 are 
the ing worked out. James A. Gleason, 
it Cleveland, has bec placed in 
Bat arge of the program and will be 
i sisted by Frederick A. Ballard, 
ashington, D.C., Juli Birge, of 
lianapolis, and Willett N. Gor 
im, of Chicago. Harold H. Bredell 
‘ lianapolis, Indiana, 1 is appointed 
be 1airman of the Arrai ents Com 
l¢ ttee. 
ich 
MS Regional Meetings 
Chairman Lewis Powell, |r. of 
mn ,ichmond, Va. was the principal 
11S peaker April 7, 1941 at the regional 
ns eeting of Junior Bar executives 
ld in that city. State Chairmen and 
State and Local Directors of Publi 
. Information representing the States 
-" | Virginia, South Carolina, North 
" Carolina, Pennsylvania, New Jersey, 
h Delaware, Maryland, and West 
5 Virginia participated in the meeting. 
- Vresident Lashly also addressed the 
r leeting. 
Memphis, Tennesse was the focal 
oint for the Junior Bar workers of 
| Georgia, Florida, Alabama, Missis 
| ppl, Tennessee, Kentucky, Arkan 
as, Louisiana, and Texas on April 
; rd Vice Chairman P l ip H Le wis, 
1 l ope ka, Kansas, officially re pres¢ nted 
Conference. The lom of hold 
ng regional meeting best illus 
rated by action take1 t the Denver 
gional meeting. It is instrumen 
al in the formatior 1 voluntary 
xchange of writte1 rts of activi 
ies every two months between state 


Junior Bar conferences. The mem- 


ers present report the meeting 
was invaluable and was their rec- 


} 


ymmendation that practice of 


holding regional m ngs should be 
a regular part of any 


Conference 


rogram spon 
sored by the 
Vol 


May, 1941 


By JAMES P. ECONOMOS 


Secretary of the Junior Bar Conference 





JUNIOR BAR NOTES 


Law Bulletin Photo 


Junior Bar Conference Council, Mid-winter meeting, March 16, 1941, Edgewater 


Beach Hotel, Chicago. 


Left to right: Joseph D. Calhoun, Media, Pa.; H. Graham Morison, New York; 
James A. Gleason, Cleveland; Ben Scott Whaley, Charleston, S. C.; James Fellers, 
Oklahoma City; Philip L. Lewis, Topeka, vice chairman; Lewis F. Powell, Jr., 
Richmond, Va., chairman; James P. Economos, Chicago, secretary; John W. Oliver, 
Kansas City, Mo.; Harold Schweitzer, Los Angeles; William B. Carssow, Austin, 
Texas; Paul F. Hannah, Washington, D. C.; and Leslie P. Hemry, Jr., Boston. 
Members of the Council not present when picture was taken are Willett N. Gorham, 
Chicago, and Frederick A. Ballard, Washington, D. C. 


Detroit, Kansas City and Minne- 
apolis are the cities selected for the 
remaining regional meetings of the 
current association year. The meet- 
ing in Detroit is scheduled for May 
19 and two days later the Junior Ba 
executives will meet in Minneapolis. 


Clearing-House for Bar Activities 


Che official family of the Confer- 
ence itself with the 
proper place of the Conference in 
national, state and local Bar Associa- 
tion fields. A strong national organi- 
zation of the bar in this respect is 
both Such 


an organization can be achieved only 


has concerned 


necessary and desirable. 
through complete cooperation with 
all state and local associations. If the 
national organization makes a bona 
fide contribution to effective bar asso- 
ciation activity, credit should be 
given to it by the state and local 


associations and vice versa. 


Public Information Program 


National Director Paul F. Hannah, 
Washington, D. C., reports that both 
the public and the local public infor- 


mation directors have shown great 
interest in the March program desig 
nated “Can American Democracy 
Solve the Defense Production Prob- 
lem.”’ It has been extended for at 
least another month. 

Neil C. McMullen, State Director 
for Florida, has arranged an unusual 
speaking campaign on subjects per- 
taining to citizenship and its respon- 
sibilities in the Florida schools. He 
expects that approximately four hun- 
dred speeches will have been made 
before the end of the present school 


year. 


Procedural Reform Studies 


Reports, from several states, on 
“Rule Making Powers” have been 
published in the Iowa Law Review, 
Kansas Bar Journal, Missouri State 
Bar Journal, Oregon Law Review, 
South Dakota Bar Journal, Texas 
Bar Journal, West Virginia Law 
Quarterly, and Connecticut Bar 
Journal. 

Chairman Lewis Powell, Jr. has 
appointed the following new State 
Procedural Reform Survey Directors: 
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Miss Louisa Wilson, Washington Association Convention to be held in is an excellent a: 


D. C., Lee Metcalf, Helena Mot Phoenix by 
tana, Fenelon Boesche, Tulsa, Okla 


Whitney Harris, Los bar group. 


Angeles, California. He will speak The Colorad R ( 
i Ol augo Da , 
homa, and Orville N. Foreman, Jack m the work of the Conference and 


: ; nce held its semi-a i I 
sonville, Illinois ilsO participate in a round table dis 
i newly admitted m yf the ba 
ssion with nior bar members , 
es me - = on March 12 in D r, Colora 
Local Items he meeting. State Chairman Philij mediately folloy eee 
Munch, Phoenix, expects a large at remoni Chief ] RB 
I cereme es nie ul > k ) 
Ihe Oregon State Bar (integrated ane 10on k « 
iitiali ’ 
; Colorado Supren ( irt. Professo 
authorized the formation 1 Junie ‘P 


John A. Johnson, Oklahoma City 


Oklahoma director of the Personal versity Law School a Benjamin |] 


s Gordon Johnson of tl Denver | 
Bar Committee and has calle 50 . n 


Thomas J. White, Portland, to se: 


as its first chairman. The Conferen. Finance Surveys reports that on Sweet, President ol Denver Ba 
is gratified to know that its State April t, 1941, Governor Leon ¢ \ssociation spok , fODICH 
Chairman for Oregon was selected Phillips signed the Oklahoma Small confronting the n ittec 
for this important post The primary Loan Act of 194] Many attribute lawvel John W.O’H pre I 
activity of this committee will be to the work accomplished by Mi John ot the Colorado | l Bar Confer 
promote the Public Information P1 yn and his assistants In this survey rie pre sided 


i ) oc Dp ularly the 
gram throughout the entire stat is being particularly useful to National Memb Chairma 


Willett N. Gorha al i ince! 


Governor in correcting the abuses 
State Chairman Francis P. Lint xisting this field. Mr. Johnson 


sting in tl 
aged bile i ot the Conterenc il sSappointer 
man, Chicago, spoke on Dt uit OF U is invited to appear before the Vf. 
4 : ri in the respons vl I o¢ 
Conference at a luncheon in honor gislative Committee investigating 
i Member1 request s ith the 
of newly admitted lawyers sponsored is subject in order to give them the te? ie 3 
. POSE S suyvyY lla 1! con 
by the Illinois State Bar Association benefits of his experiences derived 
i tacting prospectly al 11S 
through its Younger Members Se¢ from the surve, 
; ‘ . me, it be emphasiz ha ipplica 
tion, and held on April 10, 1941 ; ce 
‘ 2 : ; Lawrence Dumas Birmingha ions hled now, with a ars due 
Springfield, Illinois. These luncheo1 : wie ee 
n01 . \labama reports that the Missis attached Will D ( 
were inaugurated in 1921 and hay : 
ppl Junior Bar is again undertaking mediajely for electi ereby giving 
been held continuously sit that 
; ake surveys in the different tow1 the applicants th t yf ! 
time : : ‘ : 
the state and then advising law bership during tl the 
Che Junior Bar Conference will b idents of places where they think present fiscal yea) nds Jun 
represented at the Arizona State B ypenings exist. It is believed that this Oth, without additi » them 


STATUTE DRAFTSMAN'S MANUAL 


[Jn Minnesota, as i) f t} r before and after revising each and sequence 
States, there has beer eated tli Napte 7 Xelati 
office of “Revisor of Statute J Study the annotations befor: cted and IIs 
1941 Report of that office, a par ) ncing tO revise 6 tr! ; ‘ 
of 70 page s, contains muc/ ni } Pre pare a skele ton classifica xamined and re uid asid 
tion of value to drattsme? vhet] tio! ot the subject matter betore b and then gon ovel 
of Statutes or of other fi cf nning revision Ihe revisor sho ti 
ments {mong other thir ‘ i? 9 I he revisor should first v Olli at least twic 
a “Manual” on statutory drafti the whole subject into his head, sep 9) Check tl 
The head note states that it is based rating the important points and ach section rey 
on the well-known worl f J isting to his memory to retain ate the section ! 
Thring, ind that the Leg siat é tef nem then group his tacts according nce 18 mad 
erence Bureaus in W tse nsi? Ke ) then lim portance When he nas 1U Check Statu i 
tuck» and elseu here have ssisted iS arranged the outline of the cor to make sure tha re} iT ire 
its preparation. From it ip th position he may fill in the details correct 
following item.—Ed b He should acquaint himsel 1] Check ead 

ae the material assigned to tl note to see if it is clea 1 sufficient 
Revision Procedure P i ee ’ 
chapter; arrange it in logical orde: 12 If revisor A i la 

(1) “Search the index for all se nquire whether it isso homogeneous found in a sectio) it is part of a 
tions dealing with the subject to b hat the chapte1 title constitutes a chapter being worked y re 
revised. ficient designation of the materia] B, and if after th iwa 

(2 Read the construction cha ind place the sections in proper orde1 Continu 
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WASHINGTON LETTER 


’ ITH gover courag 
ment, the tool fF indisc 


for war produc roceet 
re rapidly thai of us ap 
clat Quietly and yut mucl 
nit paging, botl I Ar! and 
Navy are. progre g rapidl 
yward all the mechar yn whicl 
e€ir various services ise elec 
vely Every brancl chanica 
dustry has re-too ver ne 
sary to expedit program 
d some manutfact have been 
reeably surprised a smallness 
the changes ( in orde 
take on a substa amount 
war work, often t psetting 

ir regular schedul 

Under Secreta ) Robert P 
Patterson recently t i Senate com 
ittee that “We had take indus 
ial America as \ found it. Fon 
el we went to tl iblished steel 
ills. For automol went to 

Detroit. So does go ral publi 
Referring to arma advances 
hich we have made, Mr. Patterson 
ontinued: “Our lig ind medium 
tanks are superio! l peed, armo} 
ind weapons to tho f any othe 
irmy. The Army is w n the way 
» complete motorizat The com 
at airplanes now x delivered 
Mombers and purs ire oO! 1d 
anced designs Inco rating the 
eritorious features yped from 
he Europe an war. \V\ believe then 
» be superior to ines being 


ised in the wat ) 


There has been 1 sitation o1 
€ part of the Ar to tvpes of 
eapons and of lent to 
rdered. Basic d ns have beer 
esolutely made O oney has 


een put to work fa 


Taxing on a Wider Base 


The process y re mor 
oO put to work fo mal defens« 
ind to pay the hi ther mone 
orrowed, is beco g of grow 
oncern to official V ington I 
has become evident tha taxes OI! 
incomes must beg rike dow! 
into the lower | Kets senator 
Edwin C Johnsor r 4 rado, s 
May, 194] VoL. 27 


sts that present exemptions, of 


$2,000 for married persons and $800 
or those who are single, be elimi 
nated entirely. He is quoted as hay 
ing said, upon returning to Washing 
West, that he has 


never seen people more willing to 


ton from the 


be taxed than they are at present and 
e ought to appreciate their attitude 
and be guided by it.” In addition 
to lowering or eliminating the ex 
ptions to taxes on small incomes, 

it is quite evident that a substantial 
increase in revenue will be sought 
from raising tax rates on incomes in 
from $3,000 to 


the several classes 


$20,000. However, some increase of 
rates in the higher brackets will not 
be overlooked. Corporation tax rates 
will be increased; and new sales 
taxes will be levied, although prob 
ably, as now, under the more palat 
And 
higher rates on liquor are forecast 

With the 


creased to 65 billion dollars, which 


able name of excise taxes. 


debt limit lately in 


figure it is anticipated soon will be 
raised again, it is planned to increase 


present federal tax yields to more 


than 10 billions annually or by at 


least one and one-half billions over 


the present yield of slightly under 9 


billions. Hence, while the blessing 
yf direct taxes moves downward into 
itself a 


the substrata to find for 


broader base, the rates and the pro 


luctivity of the entire tax mechan 
ism move to new heights, the sole 
question being the exact route which 
may take; and it generally is 
will take the 


productive route, the on 


they 


conceded they only 
highly 
indicated. 


iIpove 


Solving Labor Problems 
Phe food results accomplished by 
the National Defense Mediation 
Board in its brief existence to date, 
wether with other progressive meas 
future, in 


res in view for the near 


spire hope for an effective solution 


of the nation’s major labor difficul 


Lies \ notable step in the direction 


of industrial “peace” was the recent 


rise of ten cents per hour in wages of 


workers in the steel industry, which 


was effected without a major strike 


The Vinson bill, H. R. 4139, so 
called after Representative Carl 
Vinson, of Georgia, Chairman of the 
House Naval Affairs Committee, 


would provide a statutory method of 
procedure for the National Defens« 
Mediation Board in respect to work 
in the plants of naval contractors. 
When a dispute there arises between 
the contractor and its employees, 
either would give notice to the other, 
under the Board’s regulations, set 
ting forth their contentions, claims, 
and demands. If unable to agree, 
they may invoke the services of pres 
state conciliation 


ent federal and 


agencies. The bill has strong sup 


port and at the same time strong 
opposition. 

Should an agreement not b 
reached in ten days, the bill provides 
that a notice by either party may be 
given the. Mediation Board of an 
intention to strike or establish a lock 
out, such action to be taken only 
after the Board shall have rendered 
its report; and, without the giving of 
such notice, a strike or lockout would 
be illegal. The parties would be 
obliged to attend conferences before 
the Board until excused but not for 
more than twenty days after the giv 
ing of the notice unless by the consent 
of both sides. The Board would be 
required to report within twenty 
days, its report to be published in the 
Federal Register. 

An adverse change in pay, hours, 
or other conditions of labor made by 
the naval contractor, without written 
consent of his employees or their rep 
resentatives, would be unlawful ex 
cept upon twenty days notice of such 
changes, or after the Board has made 
its report. But, if the method of arbi 
tration is accepted by both parties, 
the Board will appoint three arbitra 
tors, one for the public, one for the 
workers, and one for the employer. 
\ reservoir of such mediators would 
be created by presidential appoint 
ment of thirty-six members to a 
Naval Defense Adjustment 


consisting of eighteen nominated by 


Board 
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naval contractors and eighteen by ittee, through S. J]. Res. 64, mak with refer the matte the Depart 
national labor organizations. Hear x it unlawful for a labor organiza nt of Justice fon d hea rry 
ings would be held befo two oO! n, purporting to represent p ing by the Depar rop Ib 
more members but fina wal s employed in interstate or for agency thereol | d that 1. Yi 
would be made only by a majorit n commerce or in producing ifter appropria t} 
vote in the Division yf Ad r sucl trade ) for national d wency, aiter not I pa 
ment Board to \ cl Case to have any ofhcer or ager lace to tl mn 
assigned is not a citizen of tl U nit Id a heari ti 
It would be unlawl for a nava . who 1 Communist. a Fa haracter and ¢ ah 1] 
contractor, through dis¢ natior ra ( er of anv Nazi bund ections of th dic 
cither to encourag r aiscoura i ition, or who has within 1 This Avency t i} ‘ {to 
membership in a labor organization ist two ars been identified witl nendations to tl Lppea soard im 
except as required by a uct « h an organization, or who | hich it must co ( 
tered before the enactme of feited his United States citize1 hall not be bo ‘ 
Vinson bill, which confor a through conviction of a felon he \ rn find are 
8 (3) of the Labor Relation \ ms would be required to yf tained it 1d | 
Another provision wou I dil nce to determine whet If it finds the 
naval contractor from knowingly |! r officers o nts come un 1ined, it must her 
ing or retaining in his employ a ] ban: and 1} for violatio that th ybjecto , to 
son who, as he had reasonal cau uuld be a fine of not re ft I n el I Ab 
to believe, had engaged in subversi 0.000. each violation being cor ynbatant servic foun ra 
activities such as advocating ove! ! 1 a separate ottens¢ to be consciel x 
throw ol the povernin nt by Loree Conscientious Objectors’ Appeals a ICipaulo I aes tt 
being a member of the Communist Chere are thr : in the « rvic that g1 
party, the German-American Bund rmination of what shall be don ork of natio , 
_ Further Expediting Defense ler the Select [raining and m Gace ut 
Another bill by R presentati service Act, wit rsons claim I establishit ry g 
Vinson, H. R. 4257, would pp xemption fro1 combatant trai \gwency, tl Atto G il has va 
ment authority alread: i ind servi becau by reaso1 ippointed Heari O ile 
President to conscript LuStr\ 1! I lisious training and b liel tf in is eventua i ist 
behalf of defense productio [} onscientiously opposed to pal ne for each { ' 
authority, which has n in effect ticipation in war in any fo tated i ha | 
SsINnce Septemben 16, 1946 t Statu ik Im the phraseology of t icavorea ) é n eo 
tory requirement tor co liane itut Pitle 50 [ > < 1. 2 cognized in tli i for i ine 
° with orders for | iteria | it | J T he mrst tavt ha to ao itlence Lol il l 
through the heads of 1 Wa i l t the presentation ot the clal d ent Att I ten I 
Navy Departments; to gi rity xemption before, and action u f tl Hearing O Off 
to such orders; and to ) the ( n Local Bo pointed A 7 t 
defens« materials of isona | second sta is to do with pro d i | Y 
terms, or else have the G ! ent ling betore \ ncy of tl American Bar A ! iny ru 
take immediate possession of | Department of Justice provided for irs. Th , rl ut 
plants [he new power proposed by the statute, in the same section and ind Western D N Y ork ) 
Mr. Vinson would permit a simila bdivision a il noted Th Willia Pa B 
taking over in case of a1 XISt d stage concerns proceedings be f the A. B. A : I 
or threatened failure of product ) the Civilian Appeal Board, pro ind Eastern Di N York it 
in any industrial plant quipped to led by Sec. 310 (a) (2) of the abov Lamar Hardy, N k ¢ A 
manufacture defense materials. I t B. A. since 1931: D ( 
on examination, if the Secretary « is storv is. chieflv. in respect to. bia. E. Ban P ct 
War or the Secretary I I Na second stage because the proced ) 1 BA , | t of 
should find such condition to exist re therein has just been determined Minnesota, A. E. G : Anoka ( 


and should so recommend, the Pres e Department of Justice. Whil Western Di Wal 
dent might take over the plant a1 s is called the second stage her r P. At ¢ 1. BLA 
operate it for the Gover nt, eitl nvenience, nevertheless, ther sim Fast l t Mis 


with the Government's mplovee ; no appeal to this Agency of th iri, Frank A. 1] St. | 11S c 


or otherwise. Department. The method of getting \. B. A. since 19 \ District i 
National defense would be pro before it, as the statute provides, is f Ohio, Stanley | 

moted by Senator Robert R. Rey it, upon appeal from the local Western District Oh} R 

nolds, of the Military Affairs Con yard, “the appeal board shall fort ard A. Billups, Okla a ( Mid 
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part District of Ten Frank A cientious objections are based upon specihed, are to determine that he 
i erry, Nashvi \ \ mi he tenets of a particular church or — shall, if called, “be assigned to non 
Op 116; and Distric Chai gious organization, and (b) combatant service’; or, if “conscien 
Yankey, Wichit Those whose conscientious objec tiously opposed” to that service, he 
The United Sta al are based upon their own _ shall “be assigned to work of nation 
nart of tl \ nm thi but who do not rely upon al importance under civilian dire« 
emeictions by t nt of lherence to a particular religious tion.” Wherefore it appears that 
tice. To tl at ctrine or membership in any even the Appeal Board may not en 
s l refer all « artic , rch cl, or religious organiza tirely relieve the objector from serv 
licial district 1 State um as a basis thereof The latter ice to his country, but may only make 
tornev will t f fey i of cases are recognized as more adjustments in the type of service 

‘rv to the neat fice of fheult and it is noted, especially in which he must render 

FBI. After oa r to them, that the question Voluntary Services 
| case will be t thro er the registrant individually 

The statement has been made re 
= on My o ei ; fine ragga pcan. se gs cently in Washington that there are 
om Carn , , toe in the Office of Production Manage 





estigation in a particular war. In seek 


ment 16% dollar-a-year men and 350 


to determine the state of mind of 








I earl : persons serving without compensa 
st least ter P +] »byector the Hearing Officer , 
aio tion This brings to mind that ol 
istrant. A itisfy himself that the objec provision, which has been in the law 
ul t! hea , f the registrant are based up since 1906 or earlier aying Nor 
ense to U G 1 = 2. pie religious or ethical hall any department or any officer 
t : thout und tO iction and not upon a political of the Government accept voluntary | 
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rs col | have powe1 subject Sec. 2. Another instance is where 
k itisfied the right of appeal to the appeal recent Selective Training and Ser 
\ [he 1 irds herein authorized” to “hear Act states that “In the administrat 
to aid ir , letermine * * * all que ms or of this Act voluntary services may br 
} hi pect to tor iccep d ‘Title 50 1 BS € 4 
yf ) ! ! i ' ) Sec 10 It might be ! 
m. 7 H ind service under s Act » know whether equal s to 
wvol i ndividua withir juris are has been taken in resp. 
~— il ait Bec c, ote dn ee hapcit as 
1] 2 But l S SETVICES J Ofh Pro 
, mene 4 Lo Manage - ical 
' ) I se respects having been ar ] 
nt fied tha revistra 7. 194] he Ex Of 
IS oOppDoOS | ] Presi t } Fy ? {) 
‘ ec tra 9 aI } j f No RHO 








BOOK REVIEWS 


Current ] 1@§ I | 


Leverett S. Lyon Myro1 \\ \\ : ind Victo 


Abramson 1939. Washi YT D. ( J Brook 
Institution Pp xvi, 519.—O)1 t] Brookit 
Institution has given the 1 h-seeking and knowledg 
hungry elements of ) ng college stu 
dents, a valuable and comprel tudy o ver! 
mental policy in the econo1 field, a of the current 
trends and issues that rstoo tho 
mastery of certain bas rincly iT torical factors 
and influences 

The viewpoint of the 1uthors 1s ct but el 
ately progressive her nt me th alarm no 
with glee to the reforn risiat tt past sé ra 
decades, legislation § rest ve yf ite enterprise 
consistent with the British « mol! ind inevitabl 
in a democracy d init } ) ’ i hangve ind 
development 

What have we done tion of 
sumers, small investors, 1 ndet sand wag 
workers? What is the rationa yf our al trust laws 
our new governmental a mn of co 
petition, Our monetary at ba easures yu 
bankruptcy and patent it extent has 
the old laissez-faire prit be 1 down and 
for what reasons 

[hese and similar questions, whicl ny partisal 
and theorists have discussed assion thar 
reason guided by scientific ki liscussed | 
the authors in a spirit of mpatl genera 
public and fairness to all social stra Nothing is taken 
for granted. Controversial proposa ind statutes, lik 
the anti-injunction laws, state and | il, or the contro] 
of corporate relationships Ss, are inte 
preted in the light of past a conditior 
technological and cultura 

What was said of anotl irka Brooking 
study,—namely that no one i ns r himself ed 
cated who has not read and pondered those volumes 


can also be said of the present elaborate work. It 


to be hoped that our « eves al 1] r technical and 
professional schools a1 sing it r wi se it, aS a 
text-book and basis of t rant dis mm in seminars 


and classrooms 


nent and I mic Life, } by Leverett 
Victor Abran SOT and Acey wfes 


Govwe 


S. Lyon, 


ings Institute, Washington Dd. ¢ XI, 780 

[This volume—the second—of the Brookings study of 
the gradual development and tl rrent issues of 
American public policy in the nomic field differs 
from the first in that it nsiders sp il governmenta 
treatment of “limited areas” of econo fe or “limited 
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ra ire no ye and menacing than 
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ymnic and socia of our territories and 
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| ! ire no » the questions in 
ork under no there 1s } of material 
nable the int 1cle » form certain tentative 
nions concernil Wiable or oO! | the prob 
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them expe deal respectively with the 
iwio0n ( a i | ot Puerto 
he Vu | Pa i Canal Zone 
iska, Ha ill a I p archip ago 
| \me i? ito! pomts out 1S 
a noral i ted by our 
in ind nio on thereon con 
din inte idal for Lhe treatment 
yvucho rea irtial, j yu Mistakes 
the part ol U il 1¢ itted; difficulties 
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bee fT 


gives 
copiously illustrated with apt drawings from his own 


has engaged for years in gathering them. He 


now them to the world in an attractive volume 


pen. His incidents have each an appropriate heading 


and these are assembled in the Table of Contents, and 


there is also a general index. ‘Thus all the stories, in 


their wide variety, may be readily found when needed 


to adorn 
Most olf the 


less so, as the 


a tale or enliven a speech 


items here are merely funny—more o1 


case may be; but in a chapter entitled 
Uncommon Law we find some interesting bits of ancient 
How 
established his right to benefit of clergy? Mr 
tells us. All he that he 


three 


lore many of us know how a convicted felon 


Duncan 
show could 


need do was to 


words of the Fifty-first Psalm in the 


Mei Deus 


first 
M iserer¢ 


read the 


Vulgate This crucial test acquired 


the name of the “neck verse,” because so many thou 
sands saved their necks thereby. One can surmise that 
there was some assiduous memorizing in the unde 


world 
ArnTHUR M 


BROWN 
Boston, Massachusetts 

Marks 
Trace 


Fox 


and Industriai 
Names and Un 
1940 Toronto 
LXVIII, 
book 
text for 


Phe 


ly s1o7ns 


( anadian Lau of Trade 
Law ol 
Harold G 


Press. Pp 


including the 
lair Competition) by 
The lt 
I he 


t¢ nade d 


niversity of loronto 700 


author's Preface indicates that this was in 


to aflord a convenient reference prac 


tical use in connection with questions relating to the 


current Canadian law of trademarks and the allied 
matters designated in the title The aim is well ful 
filled. The scope of the work goes far beyond a mer: 


law 


I he 


sists of an “Historical Introduction 


statement of the present first chapter con 


which is an inter 
esting general discussion of the development of trade 


mark law pur 


poses ol the theory ol 


in both theory and practice, from the 


earliest known marks to the 
protection which was attempted to be 


1932 


ex presse d by 
This 


much of the suc 


historical! 


eeding 


the Unfair Competition Act of 


approach sets the key not for 


material 


In the discussion of numerous provisions of the 1932 
Act, their foundation has been established and their 
intent clarified by reference to source material. Sucl 


discussion is extremely helpful because of what M1 
Fox frankly admits are the many imperfections of that 
Act He 
dian Act 


indicate the 


has frequently turned to the previous Cana 
Marks Acts to 
or trace the development of the 
Many of 


sometimes the only- 


and to the British Trade 


source 


present provisions these references furnish 


an authoritative guide by whicl 


the intent of particular provisions may be determined 


notwithstanding the fog in which the meaning of the 


veloped 


I he discussion 15S copiously annotated with both 


Canadian and British cases. Incidentally, it is surpris 


ing how many of them are close counterparts of cases 

















BOOK 


petol aL 


United 


1e general development of the 


which have been States 


courts. A student of tl 
of 
of fascinating interest a com} 


lo 


has 


law trademarks and unfair competition should find 


ly of such deci 


Mr 


and oc asionally 


yarative stut 


book, 


] 


sions. return to the present however, 


Fox not hesitated to use actua 


lengthy quotations from the cases cited whenever the 


quotations serve to give a judi ial definition of a doubt 


ful term, to illustrate the application of a general pro 


vision to a particular circumstance, or to clarify the 


] 


reason for an establishec Indeed, throughout 


the 


principle 


book he has generally given, not his own conclu 


sions, but judicial expressions as to the meaning and 
interpretation of dubious points 
Table ft ¢ 


thorough the au 


\ cursory glance at th ontents suffices 


to show how thor has been in making 


some reference to every phase of the questions with 
which he deals. Only by study of the contents them 
selves, however, can one appreciate the meticulous care 
with which he has outlined special provisions and spe 


work 


impossible 


resulted 


f 


cial circumstances [his care ina 


which, while of course not a the 


leving 
verfection of supplying an exact answer to every ques 
| PI S | 


tion which may confront a lawyer in this field, should 


at least put him a step forward in the right direction 


The section of the book dealing with “industrial 
designs” calls for a special note. There is in the United 
States no statute directly corresponding to the Canadian 
Design Act. Perhaps our closest equivalent is in our 
provisions for design patents; but in discussing the 
Canadian Act Mr. Fox specifically points out that “a 
registered design is not in any way a minor type of 
patent.” This section iy therefore be particularly 
commended to anyone who has suffered the inevitable 
confusion resultant from an attempt to assimilate an 
“industrial design’ to our own trademarks, design 
patents, or copyrights 


Uhe 


very complet 


the book 


mtainil 


concluding pages of are devoted to a 


App ndix 


¢ among other ma 


the Canadia1 


terial text of various statutes, the text 
of the International Convention to which both the 
United States and Canada are parties, regulations and 


the present Unfair 


forms relating to registration under 
Competition Act, and suggested forms for various types 
The additi 


ot the 


of litigation yn of this material greatly en 


hances the usefulness book to the American 


practitioner who deals only occasionally with Canadian 
matters. 
I B. STOUGHTON 
New York City. 
State Law Index 
of the United 


1937-1938 


index to the of 
the 
Gov 


Pages 


Legislation 
states ¢ 
Bic 


Washington, 


States nacted during 
Volume. 


1940. 


the 


siennium Seventh nnial 


Printing Office 


This 


ular and 39 extr 


ernment 


vii, 700 ictments of 56 


ana 


index covers the en reg 


state territorial legis 


sessions ol 


latures, and indexes 11,434 acts and resolutions of a 
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general character, while omitting mo. a W0a 
and resolutions of a private, local or t iporary ch 
acter. The mass of state legislation is licated by t 
fact that the seven volumes of state la dexes for t 
period from 1925 to 1938 cover 576 volumes of st 
session laws This and earlier vol s of the seri 
were compiled by the Legislative RK 5 ( 
the Library of Congress under tl tion of M 
Margaret W. Stewart 

Ihe present volume and that for th liately pr 
ceding biennium are merely indexes reas the firs 
five volumes covering 1925 to 1934 also contained v: 
uable topical digests of the state laws that \ K¢ 
It is to be regretted that these dig sts i\ not bee 
continued, although the index alone is listinct val 
and makes it readily possible for th r to find sta 
legislation in which he is interested 

The volume for 1937-1938 was no iblished unt 
1940 and cannot be used as a guid ) risl: 
tion, but delay in the publication of sucl volume 
unavoidable because many state sessio ws are not§ 
immediately available, and the preparation of an ind 
is a lengthy and difficult task. Ev lave 
the index 1S however, of distinct 
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are 
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vere 


April 22, 1941 The 
mmittee or Nat 
American Bar Asso 


Vol 


wr the na 
hings ar 
iportant 


will wish 


g 
hear about th some other 
casion in the near Chere 
time now for only [ shall tell 

what is being dor » make the 
ice and servi yers avail 
le to the men in Army and 

‘avy, the Marine ( and the 
vast Guard, to w n the Serv 
s like the Army and Navy Nurs¢ 
rps, the men who roing to be 
illed up for trai inder the 
lective Servic lav ind to the 
nilies and de pe nd yf all those 
n and women 
Now that is a very at number 
people in 7 rent groups, 
d some of then everywhere, 
1ining and working to defend and 
otect us all ily to reter to 
m simply as thi 1 the Armed 
rces and their fa ies. Many of 


will have 


he Columbia 
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al ate stations 
Chairman 
Defense of the 


LAWYERS AND NATIONAL DEFENSE 


By EDMUND RUFFIN BECKWITH 


of the New York Bar 


in their minds at one time or anothe1 
some question about the law. It is 
the business of lawyers to know how 
to answer those questions, and it is 
the duty of the bar associations to 


see that the answers are available 
promptly and properly in all respects. 
So, in the first place, let us look at 
some of the legal questions that may 
come up and the people who may be 
concerned with them; I shall 
tell you about the organization and 
work of the bar, and how to take 


advantage of the services it is pre- 


then 


pared to pet form. 


Services of Bar Associations 
We anticipate every kind of ques- 
tion you can think of: about family 
relationships, especially the guard- 
ianship and care of children; about 


homes and _ personal possessions, 
wages and other income, things 
bought on installments, taxes and 


other debts; about rights under wills 
and insurance policies, welfare laws 
and civil service; about accidents and 
other sudden misfortune. Some of 
these questions will call only for ad- 
vice, some for letters to be written, 
some will require legal papers, and 
be cases that have to be 


there will 


tried in the courts. For the men who 


are registered for Selective Service 
there may be questions about their 
classification, and sometimes when a 
man is far from home in camp or on 
shipboard in some distant ocean a 
matter affecting his civilian affairs or 
his family may suddenly need atten 
tion. 

It is easy to see that such a situa- 
tion, affecting so many people who 
are serving our country in its Armed 
Forces or preparing to do so, cannot 
be left to work itself out as it does in 
ordinary, peaceful times. It is not 
only true that those men and women 
are entitled to have their affairs 
properly attended to in their ab- 
sence, but it has seemed to us who 
have been planning and arranging 


the special organization of the bar 


that they are entitled to be as free as 
possible from worry and to know that 
their rights and their families will be 
protected;—because, when all is said 
and done, the first duty and high 
privilege of the legal profession is 


to protect civil rights of a free people 


Organization of the Bar 


To understand the organization of 
the bar we should remember that in 
every one of the 3070 counties in the 
United States there is at least one 
Advisory Board for Registrants, with 
many more where they are needed, 
making altogether about 6000. Near 
ly all these boards were at first com 
posed of three lawyers with the power 
members as thei 


to add associate 


work requires. They are expected 


to advise about thei 
questionnaires, but they go beyond 
that and try to help with every kind 


of question; and this is not all, be 


registrants 


cause even though we do not count 
any lawyers who are serving on local 
or appeal boards or as appeal agents 
or the large number who are them 
selves in the Armed Forces, we find 
that in the Advisory 
Boards in the larger towns and cities 


addition to 


there are many legal aid societies and 
special committees of the local bar 
associations. All of these thousands 
of practicing 
women, are doing the work that we 
think in the present emergency is a 
great public duty of the bar 


lawyers, men and 


Then there is in every state a com 
mittee on national defense which has 
been created by the state bar associa 
tion to keep in touch with the local 
work, and for another very special 
purpose which I shall come to later; 
and so on through some other steps 
to the Committee on National De 
fense of the American Bar Associa 
tion, with its headquarters in Wash- 
ington, which is concerned with find 
ing out what the legal profession can 
best do to serve the public interest, 
and then helping to get it done. 
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Soldiers’ “Manual of the Law” So, as you see, if it is the man ABA Defense Headquarters 
One of the first things this Con mune whe wants legal advice by The whole bar of the coun 
mittee did was to write, and give to can get it wherever he is. But there wishes to make certain that eve 
ER POY ch , is one other possible way of raising where and at all mes this gre 
Manual of Law It contains the i legal question and that ts for som: undertaking shall be well done. ‘I ) 
essential things to know about — saghemmcde cohen Committee on National Deen Ke 
Soldiers’ and Sailors’ Civil Relie to do it without informing him which I have the honor to spt ak ha as d 
Act, the Selective Training and S« — the man ts in Camp across its headquarters Hill Build ay 
A OSL LENE TE AAR IN the country, or in Panama guarding Washington " r telegrs saad 
iia ie iia: Cael Be he Canal, or on a Naval vessel, and = addressed simply t] America At 
tem printed 200,000 copies of his wile or mother does not wish to Bar Association, Washins n. D. ¢ ge 
Manual at the Government Print reer OF eee HA AE TE NOONE: ell enh we. he ur duty to kin Saal 
Office, and sent one to each membe1 the friendly advice or perhaps th what is needed, t idy the be ‘ th 
of a_ board We believe that this strong protection ol a competent and methods, to make i i 1 to atte! ries 
wask — _—' 7 ancuct ensios tice courageous lawye! and suppose that to complaints ni appily al ator 
it would have been for everyone to metea® Of inquiring at home si should come to u po 
find out what his rights are unde1 writes to Washington. Io deal with We have r prepared ri 
these new laws, and we shall prepa — uke that 72 have arranged pamphlet which describes this wor nqui 
a new edition whenever it is needed th the Army and Navy that when and some other lan We call uf who 
they hear about it they will refer i simply ‘Memorai No estat 
» the Committee on National De costs us three cents print a na t ge 
How Service Functions fense in the proper state, or in som a copy. We will a | 
Now let us see where we are. W circumstances it may come to oul send us a three-cent stamp and as} 
have talked about the many ki eadquarters in Washington. In any for it. We wal lan an 2 
of legal questions that may cor vent, it will be put in the hands of woman in tl { ») »KnNO 7 
and how the lawyers are organized to a lawyer who will do his best, and what we are trying to d vhat tl «ti 
take care of them, but we have 1 he state committee will help him if bar with all its blic spi an fz 
found out how the two get together: cessary sincerity wants to s ion W np 
Ihe fact is that it may happen i will welcome sug ms from the M 
any one of three ways. A man who Cost of Service public aut 
is still at home may go directly to Chat is the great plan. It is com re 
some lawyer with whom he is a plete and it is working successfully Responsibility of Lawyers vay 
quainted or to his Advisory Board If we see that it needs to be extended Che professior law is re BP tor 
or a local committee of the bar asso r that it can be improved, we are sponsibl for the administration « mp 
ciation or the legal aid society. H ready to take the necessary action ‘ustice to the end it al en s lega tt 
will know where to go or he can find And that brings us to ask, who pays _ rights shall be jealously protected; i = 
out very easily because he is at hom: for it? includes as well a rtain skill an 
But suppose that after he has left his Ee ag ener Sa power to recogni: mutual right aw 
— — of — —— paying the cost of the organization Of free men, to share in a special wa n 
e€ oO s his tan ( é : ' ’ , . S| 
gic hee ae its fetes ind giving their time to it, traveling @ ir high . | ind rs agpuiee = 
he is. To meet nail Situations the SERS SS Sy SOCTeE yep ae lariee ie rages a 
} , ill bitd ia ) i l ce i 
Army and the Navy have arranged coppers, Peedi eedieainneg ss , rs 7 
: . thees and their employees. Wit courage, tor the « ch sala — P 
it so that in every camp and statio1 — oe sf their libert 
there is an officer assigned to see that regard to charges for the work don Che organized ' is to Du ira 
such questions are attended 1 for men in the Armed Forces and ile Dien , io ry 
Whenever he is requested to do so their families, there are three types PS DE PR ; ¥ sy i ue 
the officer may consult a lawyer i: 4 situation. When clients are able + o.dom and fot . ea aa sit 
the vicinity or he may make an aq) o pay a reasonable fee they will ular and it ne! tic 2° fol “ty 
pointment for an interview with the naturally expect to do so; but no the Ee and a a al t] ? me 
lawyer by the man himself That charge can be made tor advice and in our Armed Fo 1 fami 
generally depends upon how compli assistance respecting the questio lies: in every wav for tl ction 
cated the matter is, because ver naires and other papers incident to f those preciou titu vhich 
often a telephone call is sufficies the processes of Selective Service p1 have come from tl ray ind wis : 
After the lawyer has been consul l pared on behalf of registrants oO! dom of the past i » the happy keep ee 
he will know whether to write back their dependents; and no charge for ing of ou peo] le a vhich we all AC 
to the man’s home, and if necessary any other advice or services is prope! now hold in sa ip for adv 
another lawyer there will take hold if the applicant is unable to pay our posterity tion 
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PROFESSIONAL ETHICS COMMITTEE 


OPINION No. 210 
Filed March 15, 1941 
SOLICITATION—It is not 


ora lawyer to advise a client whose will he 


improper 


as drawn of changes in fact or law which 


lay defeat the testamentary purpose ex- 


ressed in the will. 


A member of the American Bar Associa- 
ion calls attention to the effect on testa- 
nentary dispositions of subsequent changes 
n general economic conditions, of changes 
n the attitude or death of named fiduci- 
iries in a will, of the removal of the tes- 
different where 


ator to a jurisdiction 


lifferent laws of descent may prevail, of 
hanges in financial conditions, family re- 
tionship and kindred matters, and then 
nquires whether it is proper for the lawyer 
who drew the will to call attention of the 
estator from time to time of the importance 


»f going over his will. 


lhe committe SO] yn was stated 
Mr. HouGutTon, Messrs. Phillips, 
Drinker, Brown, Mil Brand, and 


ickson concurring 
Lhe inquiry pres 

s to whether such acti 

lawyer is 


que stion 


nm the part 
f a solicitation of legal 


nployment and so to be condemned 
Many events trans between thx 
Llale of making the Wl ind the death 
if the testator Che lega 


yf such occurrences aré 


significance 
often of seri 


ous consequenc ol ch the testa 
tor may not be awat! ind so th 
mportance ot calling tl attention 
of the testator theret maniutest 

It is our OpIn1ol where the 
awyer has no reaso elieve that 


has been suppla by anothe 


awyer, it 1s not on s right, but 

might even be | lutv to advise 
us client of any change of fact or law 
vhich might defeat the client's testa 
lentary purpose as ex ssed i 
vill 

Periodic notices t be sent 

client for who lawyer ha 

rawn a will, sugg that it might 

wise for the cl to reexamine 
is will to determi hether or n 
there has bee il ine in his 
situation requiring a x<iification ol 
his will 

OPINION No. 211 
Filed March 15, 1941 

FEES FOR ADVICE AND SERVICII 
TO REGISTRANTS UNDER THE SE 
LECTIVE TRAINING AND SERVICE 
ACT OF 1940—CANON 12—(1) Legal 


advice to registrants with respect to ques- 


tionnaires, claims, and like matters should 


May, 194] Vo 


be made by members of advisory boards 
without charge. 

(2) Other legal services to persons in 
the military, naval, or marine service, or 
their dependents, who are unable to pay 
for such advice should be rendered with- 
out charge by legal aid organizations or by 


members of the bar. 


(3) A reasonable fee should be charged 
for other legal services to persons in the 
military, naval, or marine service, or their 
dependents, whether rendered by members 
of advisory boards or other lawyers. 

SOLICITATION OF PROFESSIONAL 
EMPLOYMENT—CANON 27—Members 
of advisory boards should not utilize their 
official relationship to obtain professional 


employment. 


National De 
American Bar Associa 
tion has asked us to amplify our 
Opinion No. 206, respecting charges 
that may be properly made for legal 
falling in the following 


The Committee on 
fense of the 


SCTVICeS 


categories 


1) Legal advice to registrants 
inder the Selective Training and 
Service Act of 1940, and their de 


pendents strictly with respect to the 
rocesses under the Act, such as ques 
tionnaires, claims, and like matters, 
by members of advisory boards 
2) Other legal 
sons in the military, naval, or marine 
or their dependents, who are 


services to pel 


ervice, 
nable to pay for such services. 

}) Other legal services to persons 
military, naval, or marine serv 
ice, or their dependents. 


in the 


[he opinion of the Committee was 


stated by Mr. Puituips, Messrs 
Houghton, Miller, Drinker, Brown, 
and Brand concurring. Mr. Jackson 


as not pres¢ nt 


advice falling in the first 
rendered by 


official advisory boards must be 


Legal 
category members ol 
made 

ithout charge. 

Legal services falling in the second 
category, whether made by advisory 
legal aid organizations, 01 
like organizations, or by other mem- 
bers of the bar, should be rendered 
without charge, and services should 
not be denied 


boards, 


because the person 


needing such services is unable to 


pay therefor. 


With respect to legal services fall 


> 


ng in the third category, whether 
rendered by members of advisory 
boards or other lawyers, reasonable 


fees may be properly charged there- 
for 


Members of the advisory boards 
should exercise great care to conform 
to the standards of ethical conduct in 
their professional relations with pet 
sons in the military, naval, or marine 
service fal‘ing in the third category 
Chey shouid not be prohibited from 
accepying employment. Neithe 
should they utilize their official rela 
tionship to obtain professional em 
ployment. 


OPINION No. 212 
Filed March 15, 1941 


BROADCASTING OF COURT PRO. 
CEEDINGS—Disapproved as violative of 
Judicial Canon 35. 

Canons involved: Judicial Canons 21 
and 35. Opinion referred to: 67. 


A radio station proposes to broad 
cast the proceedings of a local police 
court. A member of the court, doubt 
ful of the propriety of such broad 
casting, has requested the opinion ol 
this committee thereon. 


The committee’s opinion was 
stated by Mr. Branp, Messrs. Phillips, 
Drinker, Brown, Houghton, Miller, 
and Jackson concurring. 

In Opinion 67 (1932) we held that 
broadcasting of court proceedings 
was improper. The proposed broad 
casting is now specifically condemned 
by Judicial Canon 35: 

“Proceedings in court should be con 
ducted with fitting dignity and decorum 
The taking of photographs in the court 
room, during sessions of the court or re 
cesses between sessions, and the broad 

casting of court proceedings are calculated 
to detract from the essential dignity of 
the proceedings, degrade the court and 
create misconcepuions with respect there 
to in the mind of the public and should 
not be permitted.”! 


Ihe letter of inquiry refers to the 
broadcasting of traffic court trials in 
Detroit, Michigan, some years ago 
Prior to the adoption of Judicial 
Canon 35, the Ethics Committees of 
the State Bar of Michigan and the 
Detroit Bar Association jointly con 
sidered the ethical problem presented 
by such broadcasting. After a public 
hearing of those who advocated the 
broadcasting as a medium of safety 
education, the committees disap 
proved such broadcasting. (Opin 


1. Canon 35 was adopted September 30 
1937, upon the recommendation of the 
Judicial Section of the American Bar As 
sociation. 
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OPINIONS 


ion 1, January, 1937.) Asa res 
broadcasting was promptly ISCO! 
tinued. We quote, with approva 
from the opinion of t commiutt 


Ihe Committees a 
ion, however, that sucl 
proper function of the ¢ 

Such broadcasts are 
fendant and to the 
embarrassment and contu 
on trial should not 
realization that his 
culties are cing Use 
lor a Vast radio aud 
pressed DY Most perso! 


audience o 


microp! 
common knowledge 
fendants or witness« 

centrate on tacts and 

fairly when so handicapped. In answ 
the statement that those 

objection are not requ 

a trial whict s broa 

necessary t point out 9 
hesitate to o ject tor tea 

the Court, notwithstanding it P 


might be entirely unfounde S 


casts are unfair to the Ju 
be permitted to devote 
attention to the case 
effect which his comme 
have upon the radio 
Io this we add: 

A judge should ac 
j 


expected methoc ot 
not seek to he 
tional in the conduc f 


dicial Canor 


OPINION No. 213 
Filed March 15, 1941 
ADVERTISING—It is not improper for 


a lawyer to advise his regular clients of 


new statutes, court decisions, and adminis 
trative rulings which may affect the client’s 
interests, but any communications of that 
nature from the lawyer should be confined 
to clients by whom the lawyer is regularly 
and customarily retained in matters of such 


a nature that the communication is relevant. 


ADVERTISING — PRINTED BULLI 
TIN—While it is more dignified and better 
taste to communicate such information by 
letter, it is not inherently unethical to use 
a printed bulletin which is sent only to 
regular clients and is confined to informa 


tion regarding new statutes, court decisions, 


and administrative rulings which might 
affect the client’s interests. 
\ firm ol patent lawyers iblishes 


and circulates periodically 4 print 
bulletin, captioned with tl ettel 
head of the firm but entitled “Law 
News Bulletin,” purporting to sun 
marize the significant features of 
rent legislation, administrative ri 
ings, and important court decis 
in the patent field. The oy 

this committee has been request 
to whether it is proper fo1 the fi 
in question to send such bul " 
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tS ¢ nts ana (Db 
viduals who are not clients 
nion ot the commiutt 
by Mr. Brown | 
Drinker, Houghton, Miller, an 


Brand concurring Mi Jacks ym was 


it certalniy 18 not in propel | 
i 


r to advise his regular clients of 


tatutes, COUrt Gecisions, and ad 
Inistrative ruling which may al 
the chients interests provided 


communication l 
, 
such information I he 


USUdl 


ins OL communicating 


such in 





lation 1s by ordinary letter, which 


While the cor imittee deems a 
more dignified and in better 
han a printed bulletin or circu 
ir, it cannot be said that there is 
ethical distinction between th 
». Any such communication should 
restricted to clients by whom 
iwyer is regularly and customarily 
tained in matters of such a natu 
the communication 18 releval 


vg 


When such communications 


yncerns or individuals other than 


lar clients of the lawyer, they ar 
y disguised advertisements fo1 
fessional employment, and ar 
viously impropel SCC Opinio! 
ind 120 relating to analogous 


ugh dissimilar, circulars purport 
g to explain the divorce laws of a 
ticular state 


As recently pointed out by thi 


nittesc pal it awyers al as 
i abl to the yrovisions of the 
( s of Ethics a ther lawy S 
‘S (Jpinion 205 


OPINION No. 214 
Filed March 15, 1941 
SOLICITATION—ADJUSTERS—Ar- 


rangement between a firm of lawyers and 
another lawyer for display of the latter’s 
name as “Adjuster” on the firm stationery 
and office door, solicitation of adjustment 
business by the adjuster, and his recom 
mendation of the law firm for handling 
resulting legal work, is disapproved as 
iolative of Canon 27 

Canon involved: 27. 


Opinions referred to: 96, 159, 183. 


1 to the adjustment of insuran 
s has com it ) ome ta 
I unt I in arrang 
) und WH Dac iS al 
ste! h s and hand 
S el WOTk ends tl 
for « yy he ga 
rvices ar¢ qu ind has 
on the ofhc vor and o1 
ynery of th i ! 1 


IS SLYICLLY limited 


OF PROFESSIONAL ETHICS COMMITTEE 


signation 1dyju | 
ide as to tl t 
ing< ich 
Lhe Opinion O ( al 
stated by Mr. B J I rhi 
lips, Houghton, D B al 
Miller concurring 
ipsent 
WI! ne i 
il Clli} \ ( 
i( ju 1} Te] 
Painst Canon 2 | 
l fe 
: cl ' 
Communica 
The use of ; 
ster on tl thie ation 
y of the 1 Opel 
In Opinion 9% wl L¢ 
( le th} lo ! 
who had solicit yf an 
1isurane¢ Cla i no 
l to] i\ i ¢ | é 
i( Ul solici i ) 
could not | S 
irrany? I r 
nquiry 


OPINION No. 215 
Filed March 15, 1941 
CONFLICTING OBLIGATIONS—A 


judge’s membership in the National Guard 
or Officers Reserve Corps does not create 
such an inherent conflict of obligations 
as to arbitrarily forbid membership; 


any implication to that effect in Opinion 


22 is overruled. 


he Co mittee Na ask 1 to 


onsider its Opini Zé vi 
it is stated '. ee dis 
approves ol members! in the Na 
tional Guard or Officers Re 
( rps by o1 ) Ince 
Phe offices of j oldier 
Le On? iV) aifi I Tit ol 
vovernme! on ul and 
I ther It1V ind 
ont €a y iny l 


Drink r, Bro i d 
Bra COnCcUTTINg iCKSO i 
scl 
O yn 22 , ) 
( stion 1¢ = re 
f f } 
Sta 
Logl 
idea 4 a s 
i rec no 
) | {) } ) 
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S na nea Sla 
! United Stat 
ir i ; 
hile 5 iy ‘ 
ga i ] Me ence 
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OPINIONS OF PROFESSIONAL ETHICS COMMITTEE 


office for which lige shall 

elected 

In Opinion 65 we st The com 
ittee does not expr ms con 
ring questions ol It is not 
ir province to 1 t constitu- 

ms, statutes, or p ples of law 
Ve are limited to tl rpretation 
f the canons of eth 

Where the law p« a judge to 
ve a member of the } ynal Guard 

the Officers R Corps, the 
ommittee, as now constituted, is of 
he opinion that th nts made 
n Opinion 22 are t broad. Upon 
consideration hold that 

is not inherent roper for a 
udge to be a I ither o1 
anization 

Judicial Canor 

“A judge should pt inconsistent 
duties; nor ine Ss, pecuniary 
or otherwise, which \ y way inter 
fere or appear to it th his devo 
tion to the ex] lit 1 pr yper ad 
ministration of | fut tions.” 

Opinion 22 stat it a judge’s 

mbership in the N nal Guard 
or Officers Reserve Cor might eas 
ily involve conf ligation 
We still recoenize po sibility 
If conflicting obligat n fact exist 
ind cause interf with the 
judge s devotio1 his judicial 
duties, then he m between 
the two positions » one or 
the othe 

However, it is a yssible that 
the judge might b » contril 
to National D hrough his 


Guard 


membership in the National 
or Officers Reset Corps without 
interfering with tl harge of hi 
judicial duties. WI that is the fact 
there is no impropt n his holding 
the two positions 

Accordingly, 1 w determine 
that the answe1 ethical ques 
tion depends up cts of each 
particular case. N iry rule of 


inherent improy 


OPINION No. 216 
Filed March 15, 1941 


LAWYER AND CLIENT—CONFI- 
DENTIAL COMMUNICATIONS— 
Where a communication was made to a 


lawyer under facts which present a fairly 


debatable question as to whether the rela 


tion of lawyer and client existed at the 


time of the communication, it is not un- 


ethical for the lawys treat the com- 


munication as confidential. See Canon 


H and W wet nd and 
respectively V“ 1ilty of id 
tery H_ lear W’s misconduct 
and charged h th. She cor 
fessed she no ionge!l aré 1 fo! H 


May. 194] \ 27] 


that she had already employed X, a 
lawyer, to obtain a divorce from H, 
and that she desired the divorce, even 
though no grounds therefor existed, 
eround of cruelty. X sent a 
written request to H to appear at 
X's office. X told H that W desired 
1 divorce and that he would proceed 
to obtain it if H would not contest 
the suit. X stated that he would see 
to it that no counsel fees nor alimony 
was awarded, and that certain jewel 
ry would be returned to H on entry 
of the final decree. X procured two 
yritten statements, one signed by H 

reeing not to contest the suit, and 


on the 


one signed by W agreeing not to ask 
for counsel fees or alimony. X agreed 
o keep both statements to insure 
compliance therewith. 

After the divorce suit was insti- 


tuted and before entry of the decree, 
H met Q, a duly licensed and prac- 
ticing lawyer, who was a friend of H. 
H related the above statement of 
facts to O and requested him to give 
him some friendly advice. Q told H 
that H, W, and X were acting fool 
ishly and that H should have no part 
in the collusive agreement and fraud. 

Q neither advised the court in 

hich the divorce suit was pending, 
or any disciplinary body, of the facts 

ited to him by H. We are asked 

Q’s failure to make disclosure 
was unethical. 

Che opinion of the committee was 
tated by Mr. Puituips, Messrs 
Brown, Houghton, Miller, Drinker, 
Brand, and Jackson concurring. 


Communications between lawyer 
ind client are privileged.1_ The mod- 
rn theory underlying the privilege 

subjective and is to give the client 
freedom of apprehension in consult- 
ing his legal adviser.2 The privilege 
applies to communications made in 
seeking legal advice for any purpose.® 
[he mere circumstance that the ad- 
vice is given without charge therefor 
does not nullify the privilege.‘ 

Here, there was no formal relation 

attorney and client and no con- 
emplation that a fee would be 
charged or paid, but H sought legal 
advice from Q, a duly licensed and 
practicing lawyer, and made full dis 
closure of the facts to Q, and Q com- 
plied with the request by giving legal 
udvice to H.5 

Wigmore on Evidence, 3d Ed., Vol. 8 

9990-29399 
2. Wigmore on Evidence, 3d Ed., Vol. 8 
290, p. 548 

Wigmore on Evidence, 3d Ed., Vol. 8 
2294, p. 563 
4. Wigmore on Evidence, 3d Ed., Vol. 8, 

83 

See 7 C. J. S. § 65 pp. 848, 849; Hirsch 
I ( R. E. Kennington Co., 155 
Miss. 242, 124 So. $344, 88 A. L. R. 1, 6. 
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NOMINATING PETITIONS 


Notice by The Board 
of Elections 


| I HAS BEEN impossible for 


to withhold publication 


Jor RNAI 


of this issue until after May 


5:00 P 


Delegates t 
Board 


unable to at 


in nomination for State 
be elected this spring [he 
Elections is therefore 


nounce a summary ol 
the nominations at this time. Atte 
tion 
which appeared in the 
thace whirl 


April issues, as well as 


follow. 


Ballots 


will be mailed hetore 


May 31 to members in good standing 


in the eighteen jurisdictions holding 

elections. Full instructions for vot 

ing will accompany the ballots 
Edward T. Fairchild 


( hairn i! 


In the interest of ¢ 
in. the 
fifty stg 
tion are being published 


tion of the Board of } 


JOURNAL, the name 


rners to any ? ” 


California 
To the Board of Electi 
| econ undersigned hereby nomina 
Guy Richards Crump, of Los Ar 
geles, for the office of State Delegat 
for and from the State of California 


Messrs. John Perry Wood, Ernest 
S. Williams, Wm. C. Mathes, Lovd 
Wright, Maurice Rogers, Emmet H 
Wilson, Jr., Ben S. Beery, Emmet H 
Wilson, Pierce Works, Henry M 
Willis, Joseph he 
B. Belcher, Arnold Praeger, Normar 
A. Bailie, Charles E. Beardsley, T. B 
Cosgrove, James A. Flanagan, Go 
don F. Hampton, John E. McCa 


Lewinson, Frank 


Paul Fussell, James L. Beebe, Ricl 
ard Fitzpatrick, Frederick W. Wi 
liamson, G. W. Nix, J. E. Simpson 


sarnes, Frank P. Doherty 


Patten, Edward D 


Stanley N 


James I Garrat 


399 


first at 
M., which is the final date for 


receipt of all petitions placing names 


the TESUILTS OT 


is called, however, to petitions 
Marcl ana 


Shin 


Angeles 


W. P. Smitl Randolph I 

B. | 

Messrs. Charles A. Beardsley and 
of Oakland 


Bradner, of Los 


Brenner, of Palo Alto 
Delger J 
P Frye1 o) K ( 
iv, William H 


row bridge John 
Ben C. Duni 


Charles S 


ushing 


Gorrill 


( isl ing John Selby Joe G SW 
C. J]. Goodell, and John Francis Ne 
in, of San Francisco 


Florida 
/ e Board of I 
HE undersigned hereby nominate 
Waa Fowler of l'ampa for the 


fhce of State Delegate for and fron 


Mr. T. F. Fle ng, of Fort Laude1 
\I Ss. Sa I D ji in 
Lance Lazonby, of Gainesville 
Messrs. Donald Kingery Carrol] 
F. P. Fleming, Charles Cook How 
( ul Cook Howell Jr Austi 
Miller, Walter F. Rogers, and Wil 
im H. Rogers, of Jacksonvill 
Messrs. O. D. Batchelor, Frank | 
Brya Bertram R. Coleman, Davix 


W. Dyer, Robert H. Givens, Jr., Pau 
LL. E. Helliwell, Walter B. Humkey 
George C. McCaughan., L. § Juliar 
Paul D. McGarry, J]. E. Yonge and 
Daisy Richards, of Miami 

Mr. Richard ] 
Erle B. Askew, 
Bogue Mercer Brown, C. Frank 
Harrison, T. Frank Hobson, H. W 
Holland, H. L. McGlothin, and 
Major | Perry, of St 


Mii ] Velma Keen, of Tallahassee 


nd 


Gardner, of Ouin 


Lincoln ¢ 


Petersburg 


Messrs. M. Caraballo, Doyle I 
Carlton, Chester H. Ferguson, Wil 
\. Gillen, W. F. Himes, K. | 
McKay, Neil C. McMullen, L. I 
Parks, H. S. Phillips, Harry N 
Sandler, R. W Shackleford, Georg 
I’. Shannon, John B. Sutton, C. Fred 
I} Morris E. White, C. Ed 
nd Worth, and Yance' 


[Tampa 


ympson 


Hervey 


\MERICAN 


Illinois 


To the Board of F 


Ley undersigned yminat 
R. Allan Stephet t Springheld 


or the office of State Delegate for and 
from the State of | » fill a 
vacancy for the tern xpire at the 
adjournment of tl (nnua 
Meeting: 

Messrs. Charles P. Megan, Edgar 
B. Tolman, John C. Fitzg Joh 
V. McCormick, Cha QO. Loucks 
William F. Clarke, R S. Bauer 
James J]. Cherry, §S H. Strawn 
John D. Black, James H. Winston 
Walter H. Jacobs, Wel r H. Burke 
Walter B. Smith, Fi ! Burnham 
Benjamin Wham, Alf Beck, Irwin 
[. Gilruth, Paul M. Godehn, He 
bert A. Friedlich, Frank D. Ma 
James P. Economos, W Reeda, ]1 
M. B. Kennedy, Jan | Spoerri 
James J. Magner, Eln I. Leesman 
Thomas J. Hoban, G Bea 
ey, Clay Judson, Stuart J. Temple 


ton, B. F 


Lautmann 


Langwo! 


Louis P. Halle 


Ferguson, Sidney S. Gorham, f1 
Willett N. Gorham, Herbert C. D 

Young 1 La Fdward R 
\dams, James B. W Roge 
Sherman, S. Ashley G rie, Nathan 
William MacChesn lappan Greg 
ory, Henry A. Gar Alfred J 
Carton, Erwin W. Ro and Miss 
Mary Hazel Crawfo1 tt Chicago 
and Mr. Cairo A. T1 Prin 


OI 


Kentucky 
lo the Board of El 


T undersigned h by nominat« 
slakey Helm, of Louisville, fo 


ofhce of State Delegate for a1 
he State of Kent 
Mr. Harry B. Mack of ( 9 
Ol 
Messrs. William B. Gess and Alvin 
Ek. Evans, of Lexingtor 
Messrs. Henry E. McElwain, ]1 


Thos. A 
Edw. A 
Roy M 
fae 


Ballantine, A. J]. Carrol 
Dodd, J. Verser Conne1 
Shelbourt F. M. Drake 
Goodwin, Leo T. Wolford 
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| ; n 
ild 
VV. Downing 
hn T. E 
rr, James Garnett, ]1 
ood, Samuel S. Blit 
an, Jr., Watson Clay 
' 
j 
] 


Lafo 
Oldhar 
Frank |] 


Clarke, Jr Allen, ] 
Clarke 


Dougher 


Dinning 


Stites, Marvin H 


Chomas 


Andrew 
Samuel] 
ells, John C. Doolan, Howard 
inn, Wilson W. Wyatt, Herbert 
ehl, Lawrence S. Leop Irvin 
us, Arthur W. Grafton, James 


Stites, George A. Brent, Eli H 


| n, III, Richard Priest Dietzman 
| yn Helm, and Lorer K. Wood 

yuisville 

Massachusetts 

y e Board of Ele 
iT {EF undersigned | i 
Bi nate Joseph F. O' of 
a] yn, for the office of State Dele 
} for and from the Sta Massa 
setts 

fessrs. Frederic H. Chase, Robert 


ler, Francis J. W. Fo John W 
nin, Roger B. Co David 
eman, Frank L. Si yn, Ba 
Corneau, Willard B. Luther, 
ndolph Frothingham, W F. A 
ham, James A. He Elias 
1, Walter I. Badger, |r., George 
Farnum, Elwood H. Hettrick, 
ier Albers, Leland Powe Fred 


k H. Davis, Kevin Hern, Eu 
S. Kraetzer, Jr., and James P 

n, Jr., of Boston 
Mr. Joseph L. Hurl of Fall 


ey 
I 


Henry G. B James 
Walsh,  ]1 and Samuel M 
ot Fite hbureg 


Timothy M 


le ssrs 


Messrs Haves and 


ry P. Herr, of Gre 

[r. Thomas Otis, of Hyannis 
lessrs. Louis S. Co Wilbur |] 
vell, Augustine X. Dooley, and 
leric S. O’Brien, « Lawrence 
lessrs. James J. Kerwin, John C 
gat, William Sumner Kenney 
Melvin G. Rogers of Lowell 
Ir. Philip Barnet, of New Bed 
Ir. Robert A. Wels] f Province 
n 
Mr. John D. Mackay, of Quincy 


Messrs. Raymond T. King, Charles 
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NOMINATING PETITIONS 


V. Ryan, Jr., James F. Egan, and 
Thomas C. Malley, of Springfield; 

Messrs. W. Arthur Garrity, Charles 
C. Milton, Stephen S. Bean, Carl E. 
Wahlstrom, Florence ]. Donoghue, 
and Robert W. Lewis, of Worcester. 


Missouri 


To the Board of Elections: 


T HE undersigned hereby nominate 
Ronald J. Foulis, of St. Louis, for 
the office of State Delegate for and 


ym the State of Missouri: 
Messrs. James A. Finch, James A. 
Finch, Jr., Lehman Finch, Rush H. 


Limbaugh, and R. B. Oliver, III, of 
Cape Girardeau; 

Messrs. Roy W. Harper and Ever 
ett Reeves, of Caruthersville; 

Messrs. James T. Britt, Frank H 
rerrell, John W. Oliver, Byron 
Spencer, and Thomas R. Hunt, of 
Kansas City; 

Mr. Robert C 
Bluff; 

Messrs. Forrest M. Hemker, Chris 
tian B. Peper, Edward Greensfelder, 
R. Forder Buckley, Robert Neill, Jr., 
Richard D. Shewmaker, Frank A. 
[Thompson, Truman Post Young, 
Henry J. Kaltenbach, Jr., John M. 
Holmes, Wilbert C. Schade, Jr., and 
C. Sidney Neuhoff, of St. Louis; 


Hyde, of Poplar 


Messrs. Warren M. Turner, How 
ard C. Potter, Louren G. Davidson, 
A. P. Stone, Jr., I. W. Schwab, J. R. 
Schweitzer, and Jack S. Curtis, of 


Spring fie Id 


Missouri 


lo the Board of Elections: 


HE undersigned hereby nominate 
Ep harles M. Hay, of St. Louis, for 
the office of State Delegate for and 
from the State of Missouri: 

Messrs. Benson C. Hardesty, Rush 
H. Limbaugh, O. H. Knehans, I. R. 
Kelso, and W. J]. Hunter, of Cape 
Girardeau; 

Messrs. Albert Chandler, Henry 
4. Hoeffer, Edmond A. B. Garesche, 
Frank Y. Gladney, Arthur E. Simp- 
son, S. D. Flanagan, C. F. Wescoat, 
Henry S. Caulfield, Isaac C. Orr, 
John B. Edwards, Thos. H. Cobbs, 
Geo. B. Logan, Oliver Senti, Joseph 


F. Holland, Chas. B. Williams, 
Robert L. Aronson, Edward M. 
Ruddy, Harry F. Russell, Wm. K. 
Koerner, B. T. Mattingly, Wm. S. 
Connor, Mark D. Eagleton, Robt. W. 
Hall, William P. Carleton, James F. 
Nangle, Clark M. Clifford, W. E. 
Moser, and Chas. E. Cullen, of St. 
Louis; 

Messrs. Paul W. Barrett, W. D. 
Tatlow, Clarence O. Woolsey, F. M. 
McDavid, Frank B. Williams, John 
S. Farrington, Ben M. Neale, Charles 
F. Newman, Harry C. Jensen, Harry 
D. Durst, W. B. Linney, A. M. Curtis, 
Wm. L. Vandeventer, Irving W. 
Schwab, Edwin Carlton Haseltine, 
and Arthur W. Allen, of Springfield; 
and 

Mr. Ralph F. Fuchs, of University 
City. 

Tennessee 
To the Board of Elections: 
pm undersigned hereby nominate 
Armistead, Jr., of 


the of State 
the 


George H. 
Nashville, 
Delegate 
vacancy now existing in the term to 


for office 


from Tennessee for 
expire at the adjournment of the 
1941 Annual Meeting: 

Messrs. Harley G. Fowler, Jas. A. 
Fowler, S. F. Fowler, Forrest An 
drews, Charles D. Snepp, W. Cecil 
Anderson, H. H. McCampbell, Jr., 
D. C. Webb, Thomas G. McConnell, 
J. W. Sullivan, Jr., R. R. Kramer, 
Robert T. Kennerly, and C. W. Key, 
of Knoxville; 

Messrs. John J. Hooker, William 
C. Sugg, Thomas H. Malone, Ferris 
C. Bailey, A. P. Ottarson, Jr., Lind 
sey M. Davis, Carmack Cochran, 
Frank M. Farris, Jr., John K. Mad 
din, F. M. Bass, Jr., Geo. Gale, Cecil 
Sims, Fyke Farmer, Albert A. White, 
W. P. Cooper, Wm. F. Carpenter, 
Will R. Manier, Jr., David M. 
Keeble, Miller Manier, Garland §S 
Moore, Seth M. Walker, F. M. Bass, 
and F. A. Berry, of Nashville. 


Tennessee 
To the Board of Elections: 


HE undersigned hereby nominate 
George H. Armistead, ]r., of Nash- 
ville, for the office of State Delegate 
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from Tennessee for the three-year 
term beginning at the adjournment 
of the 1941 Annual Meeting: 

Earl King, Jno. T. Shea 
Clinton H. McKay, H. D. Minor, 
John S. Porter, Lee Winchester, Leo 
Jearman, Emmett W. Braden, W. B 
Rosenfield, Sylvanus W. Polk, Chas 
L. Neely, Millsaps Fitzhugh, J. H 
Shepherd, Auvergne Williams, Thos 
A. Evans, Marion G. Evans, W 
McDonald, Jno. W. Loch, A. O 
Holmes, Phil M. Canale, Frank ] 
Glankler, Hamilton E. Little, Jol 

Vorderbruegge, ]. W 


Messrs. 


Percy 


ell W. Taylor, W 

Ceylon B. Frazer, A. L. Heisk« 

Frank M. Gilliland, Herbert B 
Moriarty, Robert M. Nelson, and 


Edward F. Barry, of Memphis 


Messrs. Lindsey Davis, George ] 
Gale, F. A. Berry, F. M 
mack Cochran, A. P. Ottarson, ]r 
Lawrence B. Howard, Fyke Farme1 
A. G. Ewing, John Bell Keeble, Jr., 
Wm. F. Carpenter, W. M. Fuqua, 
John K. Maddin, J. Olin Whit 
Miller Manier, Norman R. Minick 
William C. Sugg, Seth M. Walker 
and Chas. C of Nashville 


Bass, Car- 


Trabue, 


North Dakota 


To the Board of Ele 
HE undersigned hereby no: 
) com Harrison A. Bronson ofl 
Grand Forks for the office of State 
Delegate for and from the State of 
North Dakota 
Mr. John Keohane, of Beach 
Messrs. Clyde L. Young, Geo. |] 


Shafer, Gordon Cox, Edward B. Cox, 
William S. Murray, and W. I 
Nuessle, of Bismarck; 


Messrs. Mack V. Traynor, Fred ] 
Traynor, and Myer Shark, of Devils 
Lake; 

Messrs. H. A. Mackoff and Theo 
dore Kellogg, of Dickinson 

Messrs. Herbert G. Nilles and 
George A. Soule, of Fargo 

Messrs. O. B. Burtness, Harold 
D. Shaft, Frank Kilgore, 7 \ 
Toner, Carlton G. Nelson, Carroll 
E. Day, Hubert E. Nelson, O. H 
Thormodsgard, and C. F. Peterson 
of Grand Forks; 
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NOMINATING PETITIONS 


Mr. Aloys Wartner, of Harvey 


Messrs. John Knauf, C. S. Buck, 
jr. and A. W. Aylmer, of James 
town; 

Mr. S. D. Adams, of Lisbon; and 
Mr. John F. Sullivan, of Mandan 


Vermont 
To the Board of Elections 
HE undersigned hereby nominate 
Olin M. Jeffords, of Rutland, for 
I office of State Delegate trom 
Vermont for the vacancy now exist 


ing in the term to expire at the ad 
journment of the 1941 Annual Meet 


ing 
Messrs. Geo. H. Thompson, and 
Almon I. Bolles, of Bellows Falls 


Mr. Norton Barber, of Bennington; 


Messrs. Osmer C. Fitts, Orrin B 
Hughes, and Frank E. Barber, of 
Brattleboro; 

Messrs. J. A. McNamara, H. A 


,ailey, Leon D. Latham, Jr., A. Pear 
ley Feen, Louis Lisman, Warren R 
Austin, Jr., William H. Edmunds 
]. H. Macomber, Jr., and Bernard ] 
Leddy, of Burlington; 

Mr. Raymond B. Daniels, of Mont 
pelier; 


Mr. Paul F. Douglass, of Poultney 


Messrs. Asa S. Bloomer, John A 
M. Hinsman, Harold I. O’Brien 
Edwin W. Lawrence, Vernon Love 
land, and Lawrence Jones, of Rut 
land; 

Mr Wm. R McFeeters, of St 
Albans; 

Mr. Sterry R. Waterman, of St. 
Johnsbury; 

Mr. Alban J. Parker, of Spring- 


field; and 


Mr. Charles B 


bury 


Adams, of Water 


Vermont 
To the Board of Elections: 

HE undersigned hereby nominat 
t. ane C. Davis, of Montpelier, for 
the office of State Delegate from Ver- 
mont for the three-year term begin 


ning at the adjournment of the 1941 


Annual Meeting: 


AMERICAN 


Messrs. Geo. H. Thompson 
Almon I. Bolles Bellows F: 

Mr. Norton Barber, of Benn 
ton; 

Messrs. Osmer C. Fitts, Orrin | 
Hughes, and Frank E. Barbe 


Brattleboro; 

Messrs |. \ McNamara H \ 
Bailey, Leon D. Latham, Jr., A. Pea 
ley Feen, Louis Lisman, Warren R 





Austin, Jr., William H. Edmund 
J. H. Macomber, Jr., and Bernard | 
Leddy, ot Burl FLOT 

Messrs. Raymond B. Daniel 
Robert H. Ryan Montpelie1 

Mr. Paul F. Douglass, of Poultn 

Messrs. Asa S. Bloomer, John A. M 
Hinsman, Harold I. O’Brien, Edy 
W. Lawrence Vernon Lovelar 
Olin M. Jeffords, and Lawre 
Jones, of Rutland 

Mr. Sterry R. Waterman, of § 
Johnsbury; 

Mr. Alban J. Parker, of Spring 
field; and 

Mr. Charles B. Adams, of Wate 


bury 








INSURANCE 
e POLICY « 
ANNOTATIONS 


Distributed without charge 
to members of the Section of 


Insurance Law 


A cumulative pocket part 
supplement will keep this vol 
ume up-to-date 


Nearly 5000 Cases 


A quick reference guide for 
lawyers interested in the pro- 


visions of automobile and fire 


insurance policies 
°° © e @e@ @ 


Section of Insurance Law 
American Bar Association 


1140 N. Dearborn—Chicago, IIl. 
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n Fal INDIANAPOLIS MEETING 
oe September 29 to October 4 








eons and re 


ot} mel wnd npoel ol nel 


rin } HE Sixty-to ting of the American lree to everyone attending the sessions of the national 
ndi , , 
, ' Bar Ass it Indianapolis meeting. Registration likewise is free. When anyon 
Sept er 29 to O Q Further infor registers he is given a series of reservation tickets from 
H yn about given in the JOURNAI which he may choose those affairs he will want to attend 
+ et Advan , ram will his privilege also is extended to the wives of the lawyers 
, who register. ‘The only limitation is in the number ol 
en 
i versons it may be possible to accommodate at any one 
ur Indiana Gets Ready 
: function or trip 
ard Hasizine tha Anti i I ting ol the 
oats Mee Reerla ila Nie » heeswer de: the Hotel Accommodations 
regardless ranization ol Official Headquarters Claypool and Lincoln Hotels 
ench or har. H. N Swaim, chief justice of th Hotel accommodations, all with private bath, ar 
I 
i Sul ! ( q rg il il] participa available as follows I wo-room 
ultn by Indiana’s . fession in the great national Single Double Iwin suites 
5 for Dbl. bed beds for Parlor and 
A.M ng next S if Ss ottl bench and | person 2 persons 2 persons 1 bedroom 
Fd j it] ' : to In Antlers S3.0 +50 $4.50—-5.00 $4.50-6.00 
dy ] 0 | 11S ) me ( 
; 750 N. Meridia 
lar is legal protes belong at the convention : - aan 
( laypool >50 1505.00 
' , le , 
re Ly ari ldge Swain Wash. & TIL. Sts 
tte ) ( ( ] lOWS Advance reservations have already exhausted twin-bed rooms 
and suites 
of S r My eck 
| Be Columbia Clu 5.00-1.50 6.00-6.50 5.00-7.00 
lhe memb . ( i ’ impressed Monument Circl 
splen | ( vou and the members ol Harrison ,00-3.50 1.50-6.00 6.00 
SDT 
ommit ha doing in } aration tor Capitol Market 
Indianapolis Athleti 
innua \mel mar Association ss | ‘ai 2 
1A Club 2.75—-4.00 6.00 
va , ; 7 ] ly R . 1 
( o i il I YVmen and $50 N. Meridian St 
iS a real Sacril 1tog SO ch time and Lincoln ».00-4.00 = 4.50-6.00 
3 ton ) il Wash. & Ill 
We reali tha | s being done by vou fon Marott Apt. Hotel 00 6.00 6.00 00-9.00 
i ; 9625 N. Meridian 
: benefit of ! ft t egal profession in , ; er : “ 
H Severin 9 503.50 1505.00 >, 00-7 .00 1014-11 
, ian ( St f¢ this work ts | 
ina. \W il wr thi k to result ina 901 S. Illinois 
; ing ol hic ( s proud, it will Spink Arms £00 5.00 6.00 7.00 
cessal i substantial amount ol 110 N. Meridian 
’ 1 . : +00 oo 10.00 5.007 00 
: and tha r you know approximately Warren | ; : 
‘ .< i 123 S. line 
i cl] ; Wa , he ext 
, . xpens ol Washingtor 5001.50 4.505.540 506.00 S00 
rae 17 0 pian the reiol 34 E. Washington 
oO! i 1 S iC xpects to make : 
: aie , \ single room contains either a single or doubl 
1) ri MLITITOT ti I | T x icw qdavs 
1 bed to be oct upied by One pe rson \ double room Con 
Wea since? it vou rk meets with ‘ 
{ ! " | ] tains a double bed to be occupied by two persons. 
ar cess ana i i I mbers of the bench and 
ol \ twin-bed room contains two beds to be occupied 
by two persons. A twin bed room will not be assigned 
ilv, H. Nathan Swaim 
for occupancy by om person 
Entertainment Program \ parlor suite consists ol parlor and communicating 
, iob ass er the various bedroom containing double or twin beds. Additional 
le co irge of plans for the Ameri bedrooms may be had in connection with the parlor 
fOr ' 
: Bar Associa can be realized by a preview lo avoid unnecessary correspond nee, members ar 
r - . . ° . 
° the entertail s outlined before the Gen requested to be specific in making requests for reserva 
re . 
il Committ ng a. k ago by Mrs. Clar tion, stating hotel, first and second choice of, numbet 
R. Ma L.. Lock nd Harrv C. Gaus of rooms required and rate therefor, names of persons 
These inclu tion race at The Speedway who will occupy the same, arrival date and, if possible 
Iw even my orchestra, several definite information as to whether such arrival will be 
on ps to interest ina, several dinners for in the morning or evening 


Requests for reservations should be addressed to the 


Reservation Department, 1140 N. Dearborn Street, 


Chicago, Illinois 
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“THAT REMINDS ME, 


‘ rT] 
au IMPROVED 24k 


“MEANING?” 


>) j +s oul 
‘ , a} ; ‘ertaln change il 
os imply that we vé made cert 


i -eventl ngineers ol 
buildings which the lire-prevention eng! | 
Improved Risk Mutuals recommended, and now it 

) 


qualifies for IRM insurance. 


“SQ THAT...” 


; >| O o have a fire that mig 
“We're less likely, now, to nh a 


1 
| th ? 
ie! 


close down the plant and lose us business. 
hire does strike, we have sound coverage. 


way, our risk is cut and so are our costs. 
a s 


IRM’s careful selection of risks, regular property 

i > age- 
inspections thereafter, and conservative = ig ; 
ment have resulted in a low sees Entie, ed 
quently IRM policy holders have enjoyed ; saving 
of 25% of their premiums ever since this group 


° ' 
was organized! 
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/p | They also 
SERVE .. 


THE DUTIES OF A 
CATCHER— 





To signal the weakness 


of opposing batters. 





To act as a steadying 


——_ | influence on the team 
- ——s morale. 
An axiom ot the baseball world is that no team can win a 
pennant without a star catcher To show alertness in 


The same applies to legal work. No lawyer can be a star = 5 - F 
backing up team play. 


performer without books. 





AMERICAN JURISPRUDENCE 


also 





* signals the weakness of opposing 
lawyers, 

* acts as a steadying influence on 

Junsmuioend the lawyer's morale, 

* shows alertness in backing up the 


lawyer's judgment. 











THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, New York -3- 30 Broad Street, New York City 


BANCROFT-WHITNEY COMPANY 


San Franciseo, Calif. 
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HANDWRITING EXPER 
NORTH LASALLE STREET, CHICAGO 
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Forgeries 
Typewriting 


, 


J. VREELAND HARING J 
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HANDWRITING EXPERTS 


Anonymous Letters 


Paper 
Infra-Red and Ultra-Violet Photographs 


15 Park Row, New York City 


Ink 
Pencil 


HOWARD HARING 














New and Used 


LAW BOO 


Largest Stock of Sets & 
List on Req 
ILLINOIS BOOK EXCHANGE 
Established 1904 
West Madison Street Chicago, Illinois 





OKS 


lest 


337 








Out-of-Print and Hard-to-Find Books Supplied 
yt ~athe t uty . fa ty » 4 y 
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AMERICAN LIBRARY SERVICE 
117 West 48th Street, Dept. 114, New York 











LAW BOOKS 


NEW and USED 


d-hand 


We carry a big stock of secon se 


and text boc 
We have just received 
library consisting of all 
including Federal, Americ 
complete to date and in f 
ram binding, and many 
would appreciate your in 


BURGER LAW BOOK CO. 
537 S. Dearborn St. 





Chicago, Il 
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| PROCEDURAL 


FEDERAL 


FORMS 


By ALEXAN 


pecial Assistant t 


DER HOLTZOFF 


A 


and ALLEN R. COZIER 


Special Attorney in the De ent of Justice 


Ohe need for Federal Procedural Forms 


has been apparent ever since the new rules went into 
effect. The rules attempted to insert brevity and sim- 
plicity in federal practice. As a result, many forms 
used prior to September, 1938, became largely obsolete 


and many others needed complete revision. 


Federal Prox edural Jorms answers 


this need by presenting: 


1. Complete and authoritative forms for every type 


of practice in the District Courts of the United States. 


2. Forms for Appeals to Circuit Court of Appeals 


and U. S. Supreme Court. 


3. Forms for practice before the important Boards 


| Here is the Book you have been waiting for . ine 







An inclusive compi- 
lation of forms for 
practice in all federal 
courts and before the 
important boards and 
commissions of the 
U.S. Government. 


and Commissions of the U. S. Government and for 


appeals from such bodies to the Courts. 


1. Annotations and cross-references to statutes and 
to the rules pertinent to such forms, together with 
notes containing helpful information as to pleading 


and practice. 





IMPORTANT NOTE 


In states where new procedural rules have been 
adopted which conform to the new federal rules, this 
book can be used for local practice as well as federal 
practice. All the attorney has to do is change the 
caption of the form and change any federal court 
reference in the body of the form to his state court. 
Then the forms contained in this book can be just as 


useful for his state practice as for federal courts. 











Complete in One Handsome Volume Containing More than 
1000 Up-to-Date Forms...Price $15.00 


THE BOBBS-MERRILL COMPANY + PUBLISHERS + INDIANAPOLIS 























WHAT ABOUT TOMORROW? 





THE AMERICAN LAW BOOK COMPANY 
Publishers of 
THE CORPUS JURIS SYSTEM 


Corpus Juris—Corpus Juris Secundum 


Brooklyn. New York 

















